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MEMORANDUNM FOR: CAROLYNR.HANTZ
Assistant Inspector General for Audit

FROMI: James Fredenick / /
Deputy Assistant Secretary 4

SUBJECT: Response to the Office of Inspector General's Draft Report, “OSHA's Adequacy
of Plans and Use of Funds Provided Under the ARP Act”

This memorandum 1s in response to your transmittal of the Office of the Inspector General (0IG)
Draft Report, “OSHA's Adequacy of Plans and Use of Funds Provided Under the ARP Act.” The
Occupational Safety and Health Admmmstration (OSHA) accepts the recommendations and
appreciates this opportunity to provide information regarding how it mtends to address them.
However, OSHA continues to have concerns with OIG’s characterizations of OSHA's
management and oversight of the Amenican Rescue Plan Act of 2021 (ARPA) activities with
respect to State Plans grant opportunities. These concems are detailed below. followed by
OSHA's plans to address OIG’s recommendations.

Throughout the report, OIG mamtains that “OSHA did not effectively manage the awarding
process to maxunize coverage across State Plans and had msufficient controls in place to expend
funds designated for State Plan grants.” OSHA recognizes that to ensure State Plans are able to
receive federal assistance, 1t 1s cntical to provide them with the maximum time possible to apply.
Sinularly. to ensure that taxpayer dollars are spent in the manner m which Congress mntended,
OSHA agrees that it 15 important to maintain and implement appropnate controls for funds
awarded to the State Plans. However, the way i which OIGs report descrnibes OSHA's award
process and its controls fails to appropnately reflect the circumstances surrounding the award
process—arcumstances which OSHA explamed to OIG dunng the audit.

First, regarding the time needed to afford grantees the maximum opportunity to receive federal
assistance, OSHA does not control when 1t learns that funds are available, nor does it control the
date by whach 1t must designate how the funds will be used. Those timeframes are governed by
the Office of Management and Budget (OMB) and the U S. Department of Labor (Department).
See, e.g., Amencan Rescue Plan Act of 2021 Supplemental Apportionment. Consecquently,
OSHA does not control how long grantees have to respond to Emergency Supplemental fundimng
opportunity announcements.

In the case of the ARPA funds, OMB, the Department. and mdeed the entire Executive Branch
were workmg quickly and tirelessly to respond to the pandemic. including by awarding funds as
soon as possible. In keeping with this goal, the Department provided OSHA with five days
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between the onginal instruction on March 12, 2021 (one day after President Biden signed ARPA
mnto law), until the agency’s “Spend Plan” for ARPA funds was due to the Departmental Budget
Center (DBC) on March 17, 2021. As OSHA explained to OIG during the audit, there was no
flexibility with the deadline in this mstance. However, importantly and as discussed m more
detail below., this five-day penod was not the only opportunity State Plans had to request ARPA
funds. DBC provided. and OSHA advised, the State Plans of other opportunities to request funds
on at least two other occasions over the course of the next year. Additionally, OSHA managed the
process equitably, following the Department s mstructions.

Second, although OIG’s report acknowledges certain key facts surrounding the award process, its
findings and conclusions fail to appropnately take those facts into account. For example,
Congress did not provide a separate funding authority without the traditional requirement for the
grantees to match funds awarded. Therefore, OSHA could only distribute funds under the
authornity of Section 23(g) of the OSH Act, which imposes a matching requirement. This
requirement prevented many State Plans from claiming funds regardless of the time provided to
make a decision. Further, OIG failed to acknowledge that OSHA's State Plans are accustomed to
1ts processes for awarding Emergency Supplemmml funding, including the tight imelines
mherent m such funding opportunities, given their past expenence with supplemental funding

opportunity announcements.

As we have repeatedly stated. the tmeframes for the grant process were outside of OSHA's
control and OSHA had no authority to change them Likewise, going forward. OSHA cannot
change timeframes and/or requirements established by Congress or the Department.

Third. the draft report states, “Some of the states that declined the supplemental funding
expressed concerns about the limited time they were given to respond to the matial notficaton -
particularly because they needed to respond with the amount of funding they could match and
obligate.” Again. OIG’s findings and conclusions fail to appropnately reflect the facts
surrounding the State Plans’ statements. During the audit. OSHA explamned to OIG that grantees
were given additional opportunities to request ARPA fundmg after the imtial grant award
notification. Specifically, at the Occupational Safety and Health State Plan Association
Conferences i May 2021 and February 2023, OSHA notified the State Plans that supplemental
AFRPA grant funding was still available and could be awarded upon request. The draft audit
report asserts that OSHA provided no evadence that 1t afforded grantees additional opportunities
to apply for ARPA funds. However, OSHA provided the auditors PowerPoint presentations from
the conferences that included ARPA discussion topics and advised OIG that grantees were
verbally remunded of available funding dunng the ARPA-related discussions at those
conferences.

Finally, OSHA obyjects to OIG's statement that “OSHA did not follow grant application
procedures when evaluating Cahifornia’s abality to properly track. account for, and report on
expenditures before awarding ARPA funds™ and its finding that “[BJased on [its] review of
OSHA’s documentation, [OIG] could not determine 1f OSHA assessed the risk of mususe of funds
when evaluating the Califorma grant application™ As OSHA explamned to OIG dunng the audt,
the California State Plan was implementing a new financial management system at the time of
the audit and expenenced delays in reporting. OSHA was aware of the circumstances
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surrounding Cahforma’s delayed report and the grantee submutted the Federal Financial Reports
after the anditor’s review period. There was no evidence of mususe of grant funds. The grantee
has a long history managing OSHA grants and to date, there has been no evidence of nususe of

grant funds. Furthermore, the grantee’s State Single Audit Report did not reveal nususe of grant
funds.

Related 1o the individual recommendations provided in the report, OSHA proposes the below
action plans:

Recommendation 1: Develop a plan for a future cnisis (e.g., pandemic) to coordinate with the
Departmental Budget Center on the time needed to afford State Plans the maximum opportunity
to receive the appropnate federal assistance needed to ensure workers™ safety.

Responsible Party: Directorate of Administrative Programs
OSHA Response:

OSHA wll closely coordmate with DBC durning any future emergency that provides
supplemental funding to the agency to ensure grantees have the information and time to assess
their needs and make decisions about accepting supplemental funding. The agency will work
with DBC to set up a clear and reasonable timeline for such decisions, consistent with

Congressional OMB, and Departmental requirements.

As noted above, in some mnstances, OMB may impose deadlines related to supplemental funding
(e.g.. Amencan Rescue Plan Act of 2021 Supplemental Apportionment) with which DBC and
OSHA must comply.

Recommendation 2: Update OSHA 's monitoring procedures to temporanly impose restrictions,
request monthly expense reports, and implement other noncompliance remedies if grantees fail
to submut accurate Federal Financial Reports until the expense reconciliation issue 15 resolved.

Responsible Party: Directorate of Administrative Programs
OSHAs Response:

It 15 each grantee’s responsibality to adhere to all Federal award requirements set forth in the
award agreements. Each grantee signs assurances and certifications that the grantee will comply
with all terms and conditions of the grant awards, which mcludes timely, accurate, and complete
submussion of all documentation required. mcluding quarterly Federal Financial Reports for the
purpose of monitoring financial activities throughout the performance period of the grant.

Each grantee will be advised that they will be at nsk of facing multiple consequences if they are
unable to conduct the umely and accurate reporting of Federal awards in the furure. Refusal to
subnut accurate documents prior to the established deadline will result m a violation of the
Grants Oversight and New Efficiency Act (“GONE Act™) of 2016 (Public Law 114-117). When a
grantee does not submut all required and accurate documents by the due date stated, the grantee
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will be at risk of being placed on the list of grant recipients submitted to Congress in accordance
with the GONE Act.

When appropriate, OSHA will place a grantee on the temporary restrictions mode in the Payment
Management System. The restrictions mode will require all drawdown requests to include a
written description of the need for the drawdown request, including deliverables and
supplemental information such as monthly expense reports. Any such drawdown requests will be
reviewed by the OSHA Regional and National Office for consideration. The restriction mode
will be in place until a grantee commuts to the timely submission of the reports and the expense
reconciliation 1ssues are resolved. OSHA has used this method previously and found 1t to be
effective.
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