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BRIEFLY…

WHAT OIG FOUND

ETA'S LACK OF KEY CONTROLS OVER THE
H-2B APPLICATIONS PROCESS
JEOPARDIZED BUSINESSES THAT DEPEND
ON H-2B WORKERS

ETA could not demonstrate that it processed
H-2B applications so that employers could
obtain foreign workers by their date of need.
ETA did not evaluate the impact of its overall
H-2B process on two other agencies that are
part of the overall process, hold staff
accountable for meeting internal application
processing goals, or manage resources
appropriately.

September 28, 2018
WHY OIG CONDUCTED THE AUDIT
Members of Congress expressed concerns over
reported delays in the Department of Labor’s
(DOL) H-2B application process. The H-2B visa
program allows U.S. employers to temporarily
hire non-immigrant workers for non-agricultural
labor and services. H-2B application processing
delays could prevent employers from obtaining
foreign workers by their date of need.

Our review found ETA’s mean time to process
applications at prevailing wage was 5 days more
than the internal goal, and at the processing
center it was 41 days over the internal goal.
These delays, particularly in seasonal
industries, would have serious adverse effects
on business owners and local economies.
WHAT OIG RECOMMENDED

To hire H-2B workers, an employer must first
obtain a prevailing wage determination from
DOL’s Employment and Training Administration
(ETA). Having obtained the prevailing wage
determination, the employer can then submit its
temporary labor application to ETA. The
temporary labor application must be filed at least
75 days, but not more than 90 days, before the
employer’s date of need for formal approval.
After ETA approves an application, the employer
must then obtain approvals from both the
Department of Homeland Security and the
Department of State before foreign workers may
enter the United States to work.

We recommended the Deputy Assistant Secretary
for ETA develop policy to ensure H-2B
applications are processed timely, develop a
method for tracking and reporting on processing
timeliness for H-2B applications, and develop a
staffing plan to address peak seasons for receipt
of H-2B applications.

WHAT OIG DID

READ THE FULL REPORT

We conducted an audit to answer the following
question:

http://www.oig.dol.gov/public/reports/oa/2018/
06-18-002-03-321.pdf

Could ETA demonstrate that it processed
H-2B applications so that employers could
obtain foreign workers by their date of need?

The Principal Deputy Assistant Secretary for
Employment and Training stated the agency has
taken actions to address our recommendations.
ETA disagreed with some of our conclusions;
however, nothing in their response changed our
report.
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INSPECTOR GENERAL’S REPORT

Molly E. Conway
Principal Deputy Assistant Secretary
for Employment and Training
U.S. Department of Labor
200 Constitution Ave, NW
Washington, DC 20210
Several members of Congress expressed concerns that reported delays in the
Department of Labor’s (DOL) H-2B application process were preventing
employers from obtaining temporary foreign workers when needed.
The H-2B visa program allows U.S. employers who meet specific regulatory
requirements to temporarily hire non-immigrant workers for non-agricultural labor
and services. When employers apply for these workers, DOL’s Employment and
Training Administration (ETA) is responsible both for completing a prevailing
wage determination and for approving the H-2B temporary labor application. This
involves determining if there are sufficient U.S. workers who are qualified and
available to do the work, and if employing H-2B workers would adversely affect
the wages of similarly employed U.S. workers.
After ETA approves an H-2B application, the employer must obtain further
approvals from the Department of Homeland Security and the Department of
State before foreign workers can enter the United States to work. Given these
circumstances, we conducted an audit to answer the following question:
Could ETA demonstrate that it processed H-2B applications so that
employers could obtain foreign workers by their date of need?
Based on our audit work, we determined ETA could not demonstrate its
processing of applications provided enough time for employers to complete the
remaining steps in the process with Homeland Security and State to allow those
agencies to meet their requirements and enable employers to hire H-2B workers
by their dates of need.
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Our audit work included analyzing ETA’s reported H-2B performance statistics for
Fiscal Years (FY) 2016 and 2017 and reviewing a judgmental sample of H-2B
applications for timeliness for the period October 2015 through June 2016.
BACKGROUND: THE H-2B APPLICATION PROCESS
The H-2B non-agricultural program allows U.S. employers who meet specific
requirements to hire foreign workers to fill temporary, non-agricultural jobs in
numerous industries, including landscaping, housekeeping, and construction.
Before requesting to hire an H-2B employee, the employer must apply for and
receive a temporary certification for H-2B workers from ETA’s Office of Foreign
Labor Certification. Employers must certify there are not enough U.S. workers
who are willing, able, qualified, or available to perform the temporary work; that
U.S. worker wages will not be affected; and the work is temporary in nature, not
lasting more than 10 months.
Before submitting an H-2B temporary labor application, the employer must first
obtain a prevailing wage determination from ETA’s Prevailing Wage Center. The
prevailing wage is needed so that employers can advertise the position locally to
U.S. workers. The employer prepares an ETA 9141 form and identifies the
location of the job, duties, etc. so that the Prevailing Wage Center can determine
the rate the employer would pay a U.S. worker.
After the Prevailing Wage Center’s review is completed and a wage is provided,
the employer can decide if they would still like to obtain the foreign worker and
continue with the process. If they decide to continue, the employer must
advertise the position in the newspaper to ensure there are not any U.S. workers
available. The job must be open with the prevailing wage advertised or a higher
wage for a minimum of 10 days.
After advertising the job, the employer submits the entire temporary labor
application, including the prevailing wage determination and job advertisement,
to ETA’s National Chicago Processing Center (Processing Center). The
Processing Center then reviews the application for any errors that would prevent
the applications from being compliant with current laws and criteria, such as the
job advertisement and the employer’s U.S. worker recruitment. Based on this
review, the Certifying Officer certifies, denies, or requests more information.
Once the application is certified, ETA will notify the employer, and the employer
will then finish the H-2B process with the Departments of Homeland Security and
State.
Figure 1 illustrates the H-2B process, including the timeframes for employers to
apply for foreign workers.
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RESULTS
ETA could not demonstrate that it processed H-2B applications so that
employers could obtain foreign workers by their date of need. Specifically, ETA
could not demonstrate its processing of applications provided enough time for
DHS and State to perform their functions and enable employers to hire H-2B
workers by their dates of need. ETA did not identify the impact of its H-2B
process on other agencies, hold staff accountable for processing goals, or
manage resources appropriately, potentially impacting jobs in numerous
industries including shrimp and crab, landscaping, housekeeping, and
construction. Therefore, employers would not have been able to obtain foreign
workers by the time of their need or obtain U.S. workers to fill those positions.
The law requires an employer, seeking to hire a foreign worker under the H-2B
program, to file a temporary labor application within 75 to 90 days before its date
of need. The employer must obtain a prevailing wage from ETA and advertise for
U.S. workers before submitting a temporary labor application to ETA’s
Processing Center. ETA established verbal targets for timely processing
prevailing wage determinations and temporary labor applications; however, ETA
did not meet its own internal goals.
As a result, ETA could not demonstrate whether it ensured that employers’ needs
for temporary foreign labor were being met. ETA did not process applications
with enough time to ensure employers could hire foreign workers by their date of
need. Our review identified ETA’s mean time to process application at prevailing
wage was 5 days over the internal goal and at the processing center it was
41 days over the internal goal. These delays, particularly in seasonal industries,
would have serious adverse effects on business owners and local economies.
ETA DID NOT DEVELOP DOCUMENTED
PERFORMANCE GOALS FOR ITS H-2B
APPLICATION PROCESSING
ETA did not clearly develop performance goals for its H-2B application
processing and therefore cannot know if other agencies have enough time to
perform their reviews. ETA told us it established informal internal verbal goals
requiring applications to be processed within 30 days of receipt at the Prevailing
Wage Center and then processed within 30 days of receipt at the Processing
Center; however, ETA could not document these criteria. We identified
applications were not processed within 30 days of being received at either
location. ETA also identified it measured timely processing by subtracting the
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Processing Center’s decision date from the employer’s date of need. If that
number was 30 days or more, then ETA counted the review as timely. However,
we determined that ETA did not process 73 percent of applications within 30 or
more days from the employer’s date of need. Additionally, ETA did not assess
whether missing their performance goals had an impact with other agencies’
abilities to process H-2B applications, hold staff accountable for meeting informal
application processing goals, or manage resources appropriately.
According to 20 CFR 655, employers have to submit their application for foreign
labor 75 to 90 days prior to their date of need. This requires the employer to
submit their application to the Processing Center for review before it goes to the
Departments of Homeland Security and State, where those Departments issue
the visas that allow the employer to bring in the workers. Prior to the
Consolidated Appropriations Act of 2016, the Prevailing Wage Center was
required to process all requests within 30 days. When the Act passed in 2016, it
removed the 30-day requirement but ETA did not establish documented criteria
for timeliness to replace the old criteria.
Instead, ETA established an informal internal goal 1 of 30 days for processing a
Prevailing Wage Determination. The goal was based on prior laws before the
2015 Consolidated Appropriations Act, which removed the 30-day requirement
from law. ETA established the same 30-day goal at the Processing Center for
reviewing applications. However, ETA did not verify if these goals would assist
other agencies and provide enough time for the Departments of Homeland
Security and State to conduct their processes by the employer’s date of need.
These informal goals left employers 30 days to process their visa requests
through the other two agencies once they obtained a Prevailing Wage and before
sending their request through the Processing Center.
During our review, the average time to process an application at the Prevailing
Wage Center was 35 days and the average time for an application at the
Processing Center was 71 days. Table 1 shows the number of applications that
took more than 30 days at the Prevailing Wage and more than 30 days at the
Processing Center.

1

Management communicated the goal verbally and did not document it.
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Table 1: Prevailing Wage and Processing Center Timeframes
October 1, 2015 – June 30, 2016

Total
Applications

Not
Processed
Within 30
Days

Prevailing
6,599
4,074
Wage
Processing
5,695
4,190
Center
* Based on cases we reviewed during our audit period.

Percent Not
Processed
Within 30
Days

Mean Days to
Process

62%

35

74%

71

The prevailing wage delays and occasional backlogs already existed in October
2015 and ETA management was aware of these issues. Based on a prevailing
wage internal document dated October 28, 2015, ETA management identified
approximately 1,600 H-2B applications beyond the 30-day processing time
period, but did not introduce any controls to reduce the timeframes. The average
processing time identified in the internal document for the prevailing wage
determination was 52 days for the prevailing wage determination. We did not
validate this number because it was outside our scope period and relied on the
information provided by ETA.
ETA’s internal goals were established to complete their process in 60 days,
30 days through the Prevailing Wage Process and 30 days through the
Processing Center Process. Our review identified ETA’s mean time to process
application at prevailing wage was 5 days over the internal goal and at the
processing center it was 41 days over the internal goal.
ETA identified that the law states that employers need to submit their
applications at the Processing Center 75-90 days before their date of need and
the internal goals were a guideline for staff. ETA officials defined timely
processing of applications by using the Processing Center’s Decision Date and
subtracting it from the employer’s date of need. If the date is equal to or more
than 30 days from the employer’s date of need, then ETA considered the
application timely.
Based on this definition, we re-analyzed the data pulled from October 1, 2015,
through June 30, 2016, and determined that ETA processed only 23 percent
(1,432 out of 6,335) of applications within 30 days of the employer’s date of
need.
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Further, we analyzed Fiscal Year 2016 2 applications and determined that the
Processing Center did not process 73 percent (5,209 out of 7,149) of applications
within 30 days of the employer’s date of need.
ETA did not process applications timely for Fiscal Year 2016 as identified by their
goal of within 30 or more days of the employer’s date of need, which potentially
resulted in employers missing opportunities to hire foreign workers when needed.
Moreover, even though ETA’s Fiscal Year 2017 statistical reports indicate that
ETA’s processing timeliness improved; ETA still did not process 36 percent of
applications timely, which would affect multiple industries and employers.
ETA management stated there was an additional event that led to the H-2B
application processing issues in late 2015 and early 2016. ETA management
stated delays and occasional backlogs occurred because of the introduction of a
new method requiring reliance on independent surveys 3 to determine wages. The
2016 Omnibus of December 18, 2015, was passed just before peak filing
season, which required immediate implementation of major changes to the
operation of the program, specifically the third party surveys. According to ETA
management, the surveys were resource intensive and required additional time
to validate. Because the surveys were a new requirement, ETA stopped
processing prevailing wage requests for 17 days to update Form 9165 to reflect
survey changes.
However, our review of applications from December 2015 through June 2016
concluded that private surveys accounted for less than 1 percent (120 out of
12,712 wage request) of the total workload. It is difficult to understand ETA
management’s decision to cease prevailing wage processing for 17 days for such
minimum amount of survey applications. For example, while updating the Form
9165 in reflecting the changes in the survey requirements, management could
continue the normal Form 9141 (non-survey application) review since they are
the majority (99 percent) of prevailing wage applications and has no relation to
Form 9165 (survey application) updates.

2

Due to data availability, our review of Fiscal Year 2016 contained applications processed from
October 1, 2015 through September 20, 2016.
3

ETA is required to accept third party surveys to determine prevailing wages. Third party
surveys are conducted and issued by a state, state agency, state college, or university using a
local area to determine the wages in a particular field and geographic area.
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ETA DID NOT IDENTIFY THEIR IMPACT ON THE
OVERALL H-2B PROCESS
We could find no evidence that ETA communicated with the Departments of
Homeland Security or State to ensure ETA's processing targets would allow
other agencies to meet their requirements and enable employers to obtain
foreign workers by the date of need. ETA established undocumented processing
goals without implementing a plan to ensure those targets allowed enough time
for the Department of Homeland Security’s U.S. Citizenships and Immigration
Services to approve their petitions to bring foreign workers into the country and
the Department of State to issue the appropriate visas.
ETA’s verbal targets, based on prior policy, were to complete H-2B processing
within 30 days at the Prevailing Wage Center and 30 days at the Processing
Center to assist employers with obtaining required workers by their date of need.
ETA stated they provided quarterly statistical data to the other agencies that
showed the number of applications processed within 30 days of the employer’s
date of need. However, ETA did not confirm with the other agencies that their
targets would allow sufficient time for the Departments of Homeland Security and
State to meet their H-2B requirements.
During our review we identified 5,209 out of 7,149 (about 73 percent)
applications were not processed by ETA within 30 days of the employers date of
need, leaving the other agencies with less than 30 days to meet their
requirements.
GAO Standards for Internal Control in the Federal Government, Section 1.08,
state, “Management establishes processes to evaluate performance against the
entity’s expected standards of conduct and address any deviations in a timely
manner.”
MANAGEMENT DID NOT HOLD STAFF
ACCOUNTABLE TO FOLLOW PROCESSING GOALS
AND TIMEFRAMES
H-2B application delays also occurred because ETA management did not hold
staff accountable to meet the 30-day internal goals at the Prevailing Wage and
Processing Center. ETA stated that their data analysis team monitored reports to
ensure H-2B prevailing wage determinations and application processing were
timely; however, the data team did not effectively convey the information to
management to show where delays were occurring. We requested the data
analysis team provide us data on processing timeframes and copies of
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applications; however, ETA’s data analysis team could not provide us with the
information and had to request meetings with the contractors running their
system. This reliance can contribute to breakdowns in communication on the
timeliness of processing applications. Because management did not have these
results, they could not track if employees were meeting required timeframes.
Further, management did not enforce the processing goals because there were
no consequences for missing deadlines. Management did not provide disciplinary
actions for missing targets, discuss with staff to ensure targets were enforced,
and did not monitor the processing timelines. Without any consequences,
employees did not feel any pressure to make sure they processed applications
timely.
GAO Standards for Internal Control in the Federal Government, Section 14.03
states:
Management communicates quality information down and across
reporting lines to enable personnel to perform key roles in
achieving objectives, addressing risks, and supporting the internal
control system. In these communications, management assigns the
internal control responsibilities for key roles.
MANAGEMENT DID NOT MANAGE RESOURCES
APPROPRIATELY
ETA management was aware of their peak seasons and the increases in H-2B
prevailing wage determinations and applications; however, they did not manage
H-2B program resources properly during this period. ETA reassigned H-2B staff
to work on other visa programs, allowed the system to be shut down for 17 days
without a contingency plan, and did not provide cross-training to staff for H-2B
application peak season. Management allowed cases to age rather than train
and assign staff to work on H-2B temporary labor applications during the peak
season.
We identified that H-2B staffing was limited during peaks in applications because
management assigned H-2B staff to other foreign labor programs. H-2B staffing
was at 92 percent and there were only four vacancies not filled out of 50
positions. Management stated they knew other programs had stricter processing
requirements and felt those programs had priority over H-2B since the
Consolidation Appropriation Act of 2016 removed processing timeframes for
prevailing wage.
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The Consolidation Appropriation Act required updates to the H-2B applications
processing software system. ETA did not know all the updates and patches the
Office of Chief Information Officer (OCIO) implemented because ETA did not
continually communicate with the OCIO. This resulted in delays when ETA staff
tried to access the system. The updates did not shut down the system, but
caused the system to have long load times that would automatically log out the
user. Delays in processing occurred without sufficient communication to
employers applying for H-2B workers. Since our audit, ETA and OCIO has
established a joint team to ensure instant communication and protocols for timely
triage of system issues to avoid or minimize system degradation during peak
season.
In addition, ETA management did not take time to cross-train existing staff to
assign to H-2B application processing in peak seasons. ETA requires the H-2B
staff to be cross-trained in other foreign labor programs; however, ETA did not
require other staff to be cross-trained in H-2B application review. Since our audit,
ETA stated it has expanded cross-training of staff across its three national
processing centers, and continues to temporarily deploy cross-trained staff to
support peak season case processing workload, and to reduce the impact such
deployments cause. Also, ETA has pre-authorized the use of overtime and
expanded its contract staffing services during the peak season to support
application processing.
GAO Standards for Internal Control in the Federal Government, Section OV2.19
states:
Operations objectives relate to program operations that achieve an
entity’s mission. An entity’s mission may be defined in a strategic
plan. Such plans set the goals and objectives for an entity along
with the effective and efficient operations necessary to fulfill those
objectives. Effective operations produce the intended results from
operational processes, while efficient operations do so in a manner
that minimizes the waste of resources.
As a result, ETA cannot demonstrate whether it is doing its part to ensure that
employers’ needs for temporary workers are being met. ETA did not validate
timeframes they established as goals were sufficient, did not hold staff
accountable in meeting those goals, and did not utilize resources appropriately.
The processing delays impacted multiple industries that included landscaping,
housekeeping, construction workers, amusement park workers, forest workers,
and meat and poultry workers. These positions are seasonal in nature and
having delays can impact not only the industry performance but local economies
as well.
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The delays potentially impacted up to 148,000 positions and could have had
adverse effects on business owners who rely on this labor, whether a foreign
laborer or U.S. worker would fill the position. For Fiscal Year 2016, we identified
about 100,000 positions potentially impacted that were not processed timely. In
addition, when looking at Fiscal Year 2017 statistics, we found that about
48,000 positions were impacted because ETA did not timely review 36 percent of
the applications (133,985 positions total certified).
OIG’S RECOMMENDATIONS
We recommended the Deputy Assistant Secretary for Employment and Training:
1. Develop a comprehensive policy to ensure H-2B applications are
processed at the Prevailing Wage and Processing Centers to
provide enough time for other agencies to meet their requirements.
When developing the policy, contact key personnel at the
Departments of Homeland Security and State to identify the amount
of time needed to fulfill their requirements and create a plan of
action to implement the policy.
2. Develop a method for tracking and reporting on the processing of
H-2B applications within ETA and include strategies for monitoring
and communication of performance results throughout ETA.
3. Develop a staffing plan to address peak seasons for intake of H-2B
applications, and include implementing a cross-training program for
analysts.
SUMMARY OF ETA’S RESPONSE
The Principal Deputy Assistant Secretary for Employment and Training stated the
agency has taken actions that address our recommendations. Specifically, the
Deputy Assistant Secretary stated ETA has begun communicating with other
agencies, such as Department of Homeland Security, improved Prevailing Wage
Center processing times, and implemented procedures for monitoring and
communicating performance results. The Deputy Assistant Secretary also stated
ETA has made improvements to mitigate processing backlogs.
ETA disagreed with some of our conclusions related to continued delays, the
number of potential positions affected, and the economic impact of the delays.
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ETA stated there was no adverse economic impact caused by processing delays
once the semi-annual caps on H-2B foreign workers is reached, because
Homeland Security ceases accepting applications. However, employers can still
be affected and need to be timely notified to make informed business decisions.
ETA remains responsible for processing applications timely, allowing business
owners to be notified by Homeland Security. Any delays in processing may
impact an employer’s efforts to find the workers they need and can affect daily
operations, staffing, and pay.
ETA also stated that the OIG's conclusions appeared to be based on the
assumption that the 75 - 90 day filing period for the temporary labor certification
includes processing time for prevailing wage determinations. Our review of
processing timeframes was based on ETA’s 30 day internal goals at the
Prevailing Wage Center and Processing Center, and based on their definition of
timely, which was 30 days before the date of need.
Finally, ETA stated that the OIG appeared to use the 2008 H-2B regulations in
conducting our analysis. We did not use the 2008 H-2B regulations as criteria for
our audit period.
We appreciate the cooperation and courtesies ETA extended us during this audit.
OIG personnel who made major contributions to this report are listed in
Appendix C.

Elliot P. Lewis
Assistant Inspector General for Audit
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APPENDIX A: SCOPE, METHODOLOGY, & CRITERIA
SCOPE
The report reflects the work that we conducted at ETA headquarters, the National
Prevailing Wage Center, and the Chicago National Processing Center. Our audit
focused on employer applications and processing time and procedures during
October 1, 2015, through June 30, 2016. We also reviewed performance
statistics during FY 2016-17 at the Chicago National Processing Center;
however, our audit team did not validate those numbers during our audit due to
time constraints. We did disclose this throughout the report.
We conducted this performance audit in accordance with generally accepted
government auditing standards. Those standards require that we plan and
perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objective.
We believe that the evidence obtained provides a reasonable basis for our
findings and conclusions based on our audit objective.
METHODOLOGY
To accomplish answering our objective, we interviewed ETA management and
staff; reviewed applicable laws, regulations, and policies; considered internal
control elements; evaluated the risk of the program along with control activities;
reviewed information and communication throughout ETA and stakeholders; and
monitored performance during our scope period.
SAMPLING PLAN
We obtained data from ETA for H-2B Visa applications. We reviewed the data
and conducted a judgmental sample within our scope period of October 1, 2015,
through June 30, 2016 to validate that processing timeframes and data provided
by ETA was accurate. Based on that analysis, we sampled 28 of 6,602 4
prevailing wage requests and identified if they were timely processed and
complete. We also reviewed 20 of 5,695 applications at the Processing Center to
determine if they were processed timely and complete.

4 The data contained 3 prevailing wage requests that were in the Held status and did not have a
determination
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DATA RELIABILITY
We performed multiple analytical tests and completeness checks on the data and
validated the data was complete for testing. We traced the sampled information
back to source documents and did not reveal any unsupportable information. We
determined the data was sufficiently reliable for the purpose of this report.
INTERNAL CONTROLS
In planning and performing our audit, we considered internal controls relevant to
our audit objective. We obtained an understanding of those controls and
assessed control risk as necessary to achieve our objective. The objective of our
audit was not to provide assurance of the internal controls. Therefore, we did not
express an opinion on the H-2B program’s internal controls. Our consideration of
internal controls for administering the accountability of the program would not
necessarily disclose all matters that might be significant deficiencies. Because of
the inherent limitations on internal controls, or misstatements, noncompliance
may occur and not be detected.
CRITERIA
We used the following criteria to perform this audit
•
•
•
•
•

2016 Department of Labor Appropriations Act (Public Law 114-113)
Code of Federal Regulations, Title 20, Part 655
GAO Standards for Internal Control in the Federal Government
Training and Employment Guidance Letter No. 27-06
Training and Employment Guidance Letter No. 31-05
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APPENDIX B: AGENCY’S RESPONSE TO THE REPORT
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REPORT FRAUD, WASTE, OR ABUSE
TO THE DEPARTMENT OF LABOR

Online
http://www.oig.dol.gov/hotline.htm
Email
hotline@oig.dol.gov
Telephone
(800) 347-3756 or (202) 693-6999
Fax
(202) 693-7020
Address
Office of Inspector General
U.S. Department of Labor
200 Constitution Avenue, NW
Room S-5506
Washington, DC 20210

