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BACKGROUND

The Whistleblower Protection Enhancement Act of
2012 directed Inspectors General to designate a
“Whistleblower Protection Ombudsman” within their
respective entitles. The 2018 Whistleblower Protection
Coordination Act amendments changed the
Whistleblower Protection Ombudsman’s title to
“Whistleblower Protection Coordinator.”

The OIG has designated Alisa Reff to serve as the DOL
Whistleblower Protection Coordinator.




BACKGROUND

Whistleblower Coordinator’s responsibilities
include:

Educating DOL employees about prohibitions
against retaliation for “blowing the whistle,” and
their specific rights and remedies against such
retaliation, including:

The means by which employees may seek review of
any allegation of reprisal, including the roles of the
OIG, the Office of Special Counsel (OSC), and the
Merit System Protection Board (MSPB) and

General information about the timeliness of such
allegations, the availability of any alternative
dispute mechanisms, and avenues for potential
relief.



BACKGROUND

The role of the Whistleblower Protection Coordinator
overlaps with the existing responsibility of the Secretary
to ensure that DOL employees are informed of their
whistleblower rights and remedies. This slide
presentation is intended to provide basic information to
DOL employees about their whistleblower rights and
remedies.

Congress initially addressed whistleblower rights and
protections for Federal employees as part of the Civil
Service Reform Act of 1978.

These protections were updated and strengthened in the
Whistleblower Protection Act of 1989 (WPA), which
provides Federal employees with very specific rights and
protections if they “blow the whistle” on waste, fraud,
and abuse in the Federal government and negative or
adverse actions are taken against them for doing so.



BACKGROUND

Congress wanted Federal employees to speak
up, without fear of retaliation, if they saw or
were otherwise aware of fraud, misconduct,
or other wrongdoing by Federal officials,
employees, contractors, or grantees.

The Whistleblower Protection Enhancement
Act of 2012 broadened the scope of some of
these rights and protections, and included the
Ombudsman position.

The Whistleblower Protection Coordination
Act of 2018 further broadened the scope of
some of these rights and protections and
changed the Ombudsman position to a
Coordinator.



In order to fall within the scope of these protections,
you must make a “protected disclosure.” There are
5 main categories of “protected disclosures.”

1. A disclosure which reflects a violation of any law, rule,
or regulation.

You do not have to refer to a specific law, rule, or
regulation as part of the disclosure, but the information
PROTECTED which you provide must be sufficient to link it to a specific
DlSC LOSU RES Iqw, ryle, or regulation. HO\./vever., mjnor or ingdvertent
violations may not meet this definition, and disagreements
over lawful agency policy decisions are not considered to
be “protected disclosures.”

2. A disclosure which reflects “gross agency
mismanagement.”

This normally requires mismanagement which creates a
real risk of an adverse impact on the agency’s mission.
Mismanagement which may be characterized as minimal
or trivial generally does not meet this definition.




PROTECTED
DISCLOSURES

1

3. A disclosure which reflects a “gross waste of funds.

A minimal expenditure, or one which is debatable
and/or subject to different opinions, even if it appears
to be wasteful, would probably not meet this definition.

4. A disclosure which reflects an abuse of authority by
DOL employees.

5. A disclosure which reflects a substantial and specific
danger to public health or safety.




PROTECTED
DISCLOSURES-

WHERE TO
REPORT?



https://www.oig.dol.gov/hotlinecontact.htm

PROTECTED
DISCLOSURES-

WHERE TO
REPORT?



http://www.osc.gov/

OSC, they will refer the matter to DOL, and the
Department is required to conduct an
investigation of the allegations and submit a
report back to OSC.

PROTECTED
DISCLOSURES

the investigation.

along with the whistleblower’s comments, to
the President and to Congressional oversight
committees.




If OSC does not make a finding of

“substantial likelihood,” they will notify you

PROTECTED and direct you to other offices available for
DISCLOSURES receiving and reviewing allegations of
alleged waste and fraud, including the OIG.



A “protected disclosure” can also be made directly to your
supervisor, or to any DOL official who has authority or
responsibility with respect to the alleged wrongdoing.

PROTECTED
DISCLOSURES-

LA “protected disclosure” can also be made to members of
Congress or to Congressional committees.

WHERE TO
REPORT

LA “protected disclosure” can also be made to officials from
the Department of Justice or other law enforcement officials
outside DOL.

LA “protected disclosure” can be made to members of the
media.

UThe Whistleblower Protection Enhancement Act of 2012
specifically states that a Federal employee can make a
protected disclosure” to the alleged wrongdoer.




. 1 The WPA also recognizes that, in some
instances, information related to a “protected
disclosure” may be particularly sensitive or
confidential.

PROTECTED
DISCLOSURES-

d Accordingly, under the WPA, “protected
disclosures” involving information subject to

OTHER specific non-disclosure statutes or orders, for

REQUIREMENTS example, trade secrets, or national security
and classified information, can only be made to
OSC or to the OIG in order to be covered by
the WPA protections and remedies.




dIn order to qualify as a “protected
disclosure,” you must have a reasonable,
good faith belief that the allegations in your
disclosure are truthful. If they turn out not to
be truthful or otherwise turn out to be
unsubstantiated, this does not take them out

PROTECTED
DISCLOSURES-

OTHER
REQUIREMENTS

of the “protected disclosure” category if you
had this “reasonable belief” when you made

the disclosure.




J However, if you know that your allegation is
not truthful, and this can be shown, you will
not have the protection of the WPA even if an
adverse action is taken against you, because

PROTECTED you did not have a reasonable good faith belief
DISCLOSURES- when you made the disclosure.

OTHER

U The Whistleblower Protection Enhancement
REQUIREMENTS Act of 2012 specifically states that your motive
in making an allegation of wrongdoing is not
relevant, as long as you have a reasonable
belief that what you are reporting is truthful.




(dYou do not have to state that you are
“seeking” or “asserting” whistleblower |
PROTECTED status. If you make a “protected disclosure” |
DISCLOSURES- to an appropriate entity, you are entitled to

whistleblower protections if you are
OTHER

REQUIREMENTS

retaliated against for blowing the whistle.







PROTECTED
DISCLOSURES-

CONFIDENTIALITY




PROTECTED
ACTIVITY

Under the WPA, you are also protected if you engage in
certain types of “protected activity,” for example, exercising
appeal, complaint, or grievance rights; assisting another

employee, as a witness or otherwise, who has alleged
whistleblower retaliation; cooperating with OSC or the OIG;
or refusing to obey an order from a supervisor which would
require you to violate a law.




RETALIATION —
COVERED ACTIONS




RETALIATION —
COVERED ACTIONS




RETALIATION —
MAKING A CLAIM

3. Use a union
grievance
procedure, if
available.

2. Claim whistleblowing
retaliation as a defense to a
disciplinary action which is
appealable to the Merit
Systems Protection Board
(MSPB), which would
include removals,
demotions, and suspensions
longer than 14 days.




RETALIATION — MAKING

A COMPLAINT TO OSC |

QIf you believe you have been
retaliated against for blowing the
whistle, you can file a complaint
with OSC, and you can access their
website for instructions on how to
do this. It is necessary that you
submit a signed OSC Form 14.
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L OSC will review and analyze your retaliation complaint. Complaints
that warrant a full investigation are investigated. OSC has the

authority to seek corrective action from DOL if it finds that you
have, in fact, been retaliated against for blowing the whistle.

RETALIATION —OSC
CORRECTIVE
ACTION




LOSC will review and analyze your retaliation
complaint. Complaints that warrant a full investigation
are investigated. OSC has the authority to seek
corrective action from DOL if it finds that you have, in

fact, been retaliated against for blowing the whistle.

RETALIATION —OSC
CORRECTIVE ACTION




RETALIATION —OSC
DISCIPLINARY ACTION




(o N

QO If the alleged retaliatory action is
appealable to the MSPB, an employee
must choose one of the three options for
claiming retaliation (OSC complaint,
defense to appealable disciplinary action,
or union grievance), to ensure that a claim

RETALIATION — of retaliation is not under consideration in

multiple forums at the same time. If the

CHOICE OF FORUM alleged retaliatory action is not appealable

to the MSPB, an employee must choose
between filing an OSC complaint or a

union grievance. /
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It is important to keep in mind
that, regardless of the option
used to assert a claim of

RETALIATION - retaliation, you must be able to

NEXUS demonstrate a “nexus”

between the agency’s alleged

retaliatory action and the

“protected disclosure.”




0 For example, if a supervisor givess.
you an unfavorable performance
evaluation without any
knowledge whatsoever that you
made a “protected disclosure”
several weeks earlier, there
would be no nexus and no

etaliatio

RETALIATION -
NEXUS

Q You are not required to show
that the unfavorable evaluation
was based solely or primarily on
your whistleblowing. In most
cases, you only have to show
that your whistleblowing was a
“contributing factor” in the
personnel action.




0 However, even if a supervisor
was aware that you made a
“protected disclosure,” there
may not be a finding of
retaliation if the supervisor can
show, by “clear and convincing
evidence,” that he/she would

RETALIATION -

NEXUS have given you an unfavorable
evaluation regardless of any
knowledge of the “protected
disclosure” as described in more
detail on the next few slides.




dIn order to prove retaliation, there must be a
preponderance of evidence showing:

1 There was a protected disclosure of information or
protected activity;

 There was a personnel action taken, not takenor
threatened:;

a6 Q8

U That the agency/official had actual or constructive
knowledge of the protected disclosure or protected
activity; and

[ That the protected disclosure or protected ac_ti{/'
was a contributing factor in the personnel action .

dThese are referred to as the elementsofa 7
Prima Facie case.




If the elements of the Prima Facie case are m@
JAgency must show — by clear and convincing:
evidence — that it would have taken the same

action without the disclosure or protected ——
activity. R

(JFactors to be considered:

AStrength of evidence in support of personnel
action. |

JExistence & strength of motive to retalié\t@

dTreatment of similar employees who are not v
whistleblowers.



L As noted above, in addition to filing a complaint with OSC,
as an affirmative defense in a MSPB appeal, or filing a
union grievance, an employee can also file a complaint

with the OIG directly, especially if the protected disclosure
was originally made to the OIG.

\

\—/"’
O However, the OIG is not required to review your claim. .

Further, unlike OSC, the OIG does not have any corrective
RETALIATION - action or disciplinary action authority. If the OIG

investigates your claim of retaliation, and if the OIG finds

NOT' FYl NG TH E OIG merit to the claim, the OIG can only report its findings to

DOL officials.

O Finally, reporting a claim of retaliation to the OIG, as \ -
opposed to OSC, will not create an opportunity to bring A
an “individual right of action” to the MSPB. .




WRAP-UP —
ROLE OF THE
WBP
COORDINATOR




WRAP-UP —
ROLE OF THE
WBP
COORDINATOR




WRAP-UP —
ROLE OF THE
WBP
COORDINATOR




If you have specific questions, you are also
encouraged to contact the Office of Special\
Counsel. Their website may be accessedat =~~~
WWW.O0SC.8O0V. T eor 46 0w

dThe OSC Whistleblower Disclosure Hotline
and the Prohibited Personnel Practices Unit
can both be contacted at (202)804-7000,
(800)872-9855, or info@osc.gov.


http://www.osc.gov/

d The OIG Hotline may be reached by: Q
® Via online form at:

https://www.oig.dol.gov/hotlineform.htm

= phone at 1-800-347-3756 or (202)693-6999

= fax at (202)693-7020  ~—
= Mail: Attention Hotline Cover eeew
= Department of Labor Office of Inspector General
® 200 Constitution Avenue, NW

®  Washington DC 20210

O The OIG Whistleblower Protection Coordinatorx@f

may be reached at: R
OIGWhistleblower@oig.dol.gov



https://www.oig.dol.gov/hotlineform.htm
mailto:OIGWhistleblower@oig.dol.gov
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