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The lnspector General's Message

This is the twenty-first Semiannual Report of the U.S. Department of Labor's Office of Inspector General (OIG).
I am issuing it in accordance with the provisions of the Inspector General Act of 1978 (P.L. 95-452). The Congress
made clear its intent in this Act that the Inspector General should be a leading force in detecting, investigating and
preventing fraud, waste, and abuse in or affecting the programs administered by this Department.

I look back with considerable satisfaction on the accomplishments of the OIG during the 6-year period since I was

nominated by President Reagan to be the Inspector General. I am pleased to be associated with many well
motivated employees of the Department of Labor who have contributed to these efforts, but I am especially indebted
to the highly dedicated professionals and support staff of the OIG who have worked so tirelessly with what has too

often been too little public appreciation of their work. They have worked to improve the management and
operations of the Department of Labor, thereby saving or recovering vast sums of Federal funds and helping to
convict numerous individuals for serious violations of Federal criminal laws.

During this 6-year period, OIG auditors questioned the expenditure of over $1 billion. More than half of this was
determined by the Department to have been improperly expended and recovery was sought. Over this same 6-year
period, nearly 4,700 criminal indictments and 3,600 convictions resulted from our investigative work. These inves-
tigations also .produced over $100 million in fines, penalties, restitutions, settlements, recoveries, and cost
efficiencies. Over this 6-year period, a good portion of this success is attributable to the history of support and

cooperat!on that my Office has received from the Department's management and employees.

Recently, however, I fear that the OIG has been experiencing something of a significant shift that may not bode well
for future cooperation in audits and investigations. Where speedy cooperation was once encouraged by top-level
Department of Labor management, our requests for information or assistance are now too often subjected to a
protracted delay. Today, questions about OIG authority, requests for clarifications, requests for opinions or rulings
from the Solicitor or DO J, or other such actions are routinely used to frustrate any audit or investigative activity that
does not fit the current, narrow view of OIG authority that has been held by certain departmental officials.

Furthermore, I am concerned about the effectiveness of the Department's enforcement of law designed to protect
the pension and benefit plans, but am heartened with the Secretary's recent statement, "Developing a sound,
comprehensive pension and retirement policy is among the Department's most important responsibilities and one
of my top priorities."

The Department has been entrusted with a responsibility and it must keep that trust. To paraphrase President Bush,
when the Government says something, it must mean it. It must keep its word, its promise, its vow to the American
people. This means enforcing the criminal as well as the civil provisions of those laws entrusted to it by the Congress
and the American people.

I am hopeful that the placement of appointees in the new Administration will lead us back to a positive environment
in which we all shall strive to meet the difficult challenges confronting the American worker. To be successful in
this endeavor, Secretary Dole must have the benefit of the talents and energies of all of the Department's
organizations and employees.

I trust that this report will, in addition, help the Secretary assure that a well balanced and effective enforcement
program is one of the first steps taken to create a comprehensive pension policy. The OIG will continue to monitor
and report on actions taken by DOL management to address and resolve these serious problems.

J. BRIAN HYI.AND

Inspector General
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SIGNIFICANT CONCERNS
OF THE INSPECTOR GENERAL

Problems with In 1987 there were approximately 870,350 private pension plans and some 4.5
million welfare plans. The private pension plans alone cover approximately 76.6

ERISA Oversight million participants, and they include assets of more than $1,600,000,000,000
($1.6 trillion), or about $7,000 for every man, woman, and child in America. This
amount of funds, roughly equal to one-half the public debt, is the basis for the
future economicwell-being of most American workers, in their retirement. Yet,
the Department of Labor's oversight of this massive amount of pension funds
has been ineffective.

A report issued by the Senate Governmental Affairs Committee in April 1986
found that inadequate staffing has dangerously compromised the Department's
ability to enforce the Employee Income Retirement Security Act of 1974
(ERISA). Despite this finding, and similar ones in a 1984 OIG audit report, the
Department of Labor still has only about 300 auditors and investigators to
examine these funds: a number that permits the annual review of less than 1
percent of the ERISA-covered benefit plans. In this vital, asset-rich area, the
risk of ignoring the potential consequences of inadequate enforcement is
monumental.

Perhaps foreseeing that enforcement resources would never be adequate, the
framers of the law attempted to provide safeguards through provisions of
ERISA that require annual reporting to the Secretary and to plan participants
and beneficiaries of the f'mancial condition of the assets of covered plans. A
significant element in this "fail-safe" provision is the requirement that the
annual report for all plans with over 100 participants shall include a report by an
independent qualified public accountant (IPA).

ERISA Safeguards In this Semiannual Report, the OIG states its concerns that these safeguards
are Ineffective have been dissipated through a combination of permissive regulations and lax

enforcement. Reports prepared by IPAs are of questionable value in monitoring
benefit plan compliance with the civil and criminal provisions of Title I of ERISA
and Title 18 of the U.S. Code. Although audit reports are required annually for
submittal to the Department, the IPAs may omit from the scope of the audit and
report any assets held in trust in a government-regulated industry such as
banking, insurance, and savings and loan institutions.

As, unfortunately, has been demonstrated by the recent savings and loan crisis,
government regulation of an industry does not ensure that invested assets are
protected. Limited scope reviews, under ERISA, although classified as audits,
do not adequately test the employee benefit plan assets. These limited scope

audits also result in reports with disclaimed opinions and limited liability for the
auditors. They are of little value and give no assurance of asset integrity to
benefit plan participants. As the result of recent OIG audit survey work, over 50
percent of tested IPA audits were of the limited scope variety. Some of these

were also of substandard quality.



Reports are not The OIG review disclosed that IPA-prepared reports currently are not useful for
Useful for E_SA enforcementpurposesbecause:
Enforcement

1. ERISA violations are rarely identified;

2. Known ERISA violations are inadequately disclosed;

3. IPA-prepared reports cannot be relied upon to meet ERISA requirements
and AICPA guidelines; and

4. The IPA prepared reports are too untimely to be useful because they are
provided to the DOL about 2 years after the end of the plan year.

Problems exist in the Department's ERISA management as well. For example,
the DOL agency responsible for receipt and review of annual reports--including
IPA audit reports--does not have a system in place that adequately recognizes
when a required report is delinquent.

Thus, the situation exists in which the protection of pension and welfare plan
assets hinges on provisions in the law for reporting on the financial status of the
plans. But the intent of the Congress to assure adequate enforcement in large
part through sound, meaningful reporting and disclosure, has not been achieved.
The Congress, GAO, and OIG have all chronicled ERISA enforcement difficul-
ties. Properly performed audits play a vital role in protecting pension funds.
These independent audits could serve as an integral part of the system of
controls critical to identifying and reporting on problems relating to plans. The
OIG believes that legislative reconsideration is needed.

Weak or Non-e_dstent The failure to adequately review plans opens the door for fraud and abuse.
Weak or non-existent internal controls by the plans enable sponsors and

_nternal Controls employers to defraud the plans by understating their required contributions.
Inadequate internal controls also enable plan assets to be disbursed to ineligible

individuals. Inadequate examination of excessive administrative costs can result
in situations where nearly half of a sponsor's contributions are siphoned off to
"middlemen" or "consultants." Inadequate review by IPAs of the selection of
service providers can result in conflicts of interest and kickbacks that are all too
common in the benefit-plan field.

The failure to verify the existence of plan investments, assure the accuracy of
current valuations, the nature of the investments, and their degree of risk can

lead to plan failures. The very hearings that led to the enactment of ERISA
stressed the importance of extensive reporting requirements as the primary
mechanism to detect and deter waste and abuse. However, effective monitoring
and enforcement does not occur because the reporting system fails to provide all
essential information about the identification of prohibited transactions. As a
result, the reporting system envisioned by the Congress has failed to achieve its
goal of becoming the primary defense for participants' rights.



Savings and Loan Crisis In a situation with a striking number of parallels, a recently-issued GAO report
Similarities sharply criticized the public accounting profession for its failure to identify and

report on significant problems in the management and operation of the savings

and loan (S&L) industry. The GAO concluded that many of the S&Ls in the U.S.
have failed or are now insolvent largely because of uncollectable loans resulting
from risky lending practices, fraud and abuse, and poor economic conditions.
Despite the importance of the audits as an oversight measure in the S&L
industry, GAO found that most of the audit reports that it reviewed in its study
failed to report on the S&Ls' financial or internal controls. Hence, one of the
primary mechanisms available to identify potential problems was not employed.
The Congressional Budget Office estimates that the cost to the American
taxpayer of the S&L bailout will be over $100 billion.

An unknown portion of the $1.6 trillion in assets that are currently in private
pension plans likewise maybe at risk, for many of those same reasons. Similarly,
the burden of insuring and protecting failed benefit plans will fall upon all
taxpayers, not just plan beneficiaries and parties, since the Pension Benefit

Guarantee Corporation is the final insurer of these plan assets. Unless steps are
taken now, today's S&L bail-out may become tomorrow's ERISA nightmare.

Legislative Because of the absence of effective DOL monitoring and IPA reporting, the
OIG is concerned about the degree to which employee benefit plan funds may

Recommendations be at risk to fraudulent schemes. The OIG believes that the Congress should
direct attention to safeguarding the assets of this constituency that includes
nearly one-third of American citizens.

ERISA, particularly Section 103(a)(3)(C), must be amended to restrict sharply
any exemptions to full and complete reporting by the IPAs of the status of
employee benefit plan assets.

ERISA must be amended further to require the DOL to:

1. Direct IPAs to search for any prohibited transactions and require that all
findings--regardless of their materiality--be communicated directly to the
Department as well as to the plan administrators and trustees;

2. Mandate that IPAs conduct compliance testing of fund operations as well as
their traditional fmancial audit; and

3. Establish appropriate standards for IPA performance and appropriate
sanctions that may be applied against IPAs that do not meet them.

The recommendation that the Department of Labor be empowered to set
standards and impose sanctions upon those IPAs whose work is considered to

be substandard is similar to the provisions of the Single Audit Act. This
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legislative change would give the Department of Labor audit oversight respon-
sibility for the quality of ERISA audits. Only when the IPA takes the basic steps
necessary to verify the existence of employee benefit plan investments and

appropriately value them will the congressional vision of using disclosure of plan
information as a meaningful enforcement tool be realized.

Standards for Benefit Standards for employee benefit plan audits should be even more stringent than
those required by Federal securities laws. As a final recommendation, the OIG

Plan Audit s Should be believes that the Department of Labor should encourage the AICPA to apply to
Stringent ERISA the approach it uses with the Securities Exchange Commission, to

establish an ERISA Practice Section that would provide appropriate training in
ERISA auditing issues, and to require submission to peer reviews. The OIG has
expressed its concern to the AICPA about improving the benefit-plan audit
guide in order to reorient IPAs to their enforcement responsibilities. The
AICPA has formed a committee to review the audit guide with the Pension and
Welfare Benefits Administration's participation. In a slightly different vein, the
Senate Permanent Subcommittee on Investigations has recently asked the GAO
to review the Department of Labor's ERISA enforcement program.

The Funds at Risk are We strongly recommend that the appropriate congressional committees look

more than SSTF & immediately into this matter. The funds potentially at risk in this arena are even
more than those in the Social Security Trust Fund and the FSLIC coveredFSLIC Combined
institutions combined. These are savings American workers have set aside for
their future. These workers trust that the Government will protect these funds
by holding the managers and trustees of their pension funds accountable. They
deserve no less.

..................... Since its inception in 1978, the OIG has conducted various investigations into
ConceI'ns about violations of criminal law by individuals and organizations. These criminal law

]Investigative violations have related to various activities and programs that are administered

Authority by the DOL. The programs involved enforce ERISA, OSHA, FLSA, Davis-Bacon Act, and the Copeland Anti-Kickback Act. As a result of OIG investiga-
tions, criminal indictments have been obtained by U.S. Attorneys for violations
of these laws. (See, for example, the Lundberg case, pages 16-17 of this report.)

DOL Attempts to Limit The former Solicitor of Labor tried to limit the overall investigative jurisdiction

Investigative Authority of the OIG by obtaining an opinion from the Department of Justice's Office ofLegal Counsel (OLC) which argues for restriction of the OIG's investigative
authority to only those areas involving program funds of the Department of
Labor or employee integrity issues. The FBI has authority to investigate

potential criminal violations related to programs enforced by the Labor Depart-
ment; however, the FBI does not generally exercise this authority and, in fact, has
formally agreed to share their primary enforcement role with the OIG. Since it
appears that the Secretary of Labor does not generally have authority to
investigate criminal violations under Title 18 U.S.C. and certainly recent
Secretaries have not vigorously pursued the criminal sanctions available under
DOL program legislation, there would appear to be a wide range of Department
of Labor program-related criminal offenses that will go uninvestigated if this
opinion prevails.
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The OIG believes that the IG Act has granted the OIG broad criminal
investigative authority regarding the program and operations of the Depart-
ment, and that this position is consistent with the Congress' intent that criminal
sanctions be used to protect American workers from unsafe and inequitable
working conditions, mismanaged and corrupt health and welfare plans, and
other labor-related violations. The OIG contends that civil and criminal

enforcement activities can and should proceed together, wherever appropriate.

This is consistent with past OLC opinions and past practice in the Department.

Congress' Intent that The OIG has no desire to duplicate, nor has it ever maintained that it has the

Criminal Sanctions be authority to duplicate, the compliance and regulatory efforts of the Depart-
ment's agencies. The OIG does maintain, however, that it has the authority to

used to Protect conduct criminal investigations which have as their objective the detection and
American Workers prevention of fraud. Currently, these types of investigations will not be

undertaken unless the OIG does so, since neither the Department nor the FBI
has shown any appreciable interest in pursuing criminal sanctions in these areas.

For example, in the Lancaster Battery case recently concluded (see page 14),
OIG supplemented OSHA's administrative enforcement efforts, which led to

the first sentence of imprisonment for an individual federally charged with
unsafe workplace violations. Under the OLC opinion, the OIG would no longer
be able to conduct this type of investigation.

Should the OLC opinion be given significant standing, a major vacuum would

exist in which criminal activity would not be adequately addressed. By prevent-
ing OIG from pursuing selected criminal investigations, the OLC opinion gives
credence to a public and congressional perception that the Department of Labor
has placed a lesser value on programs whose fundamental objectives are

protecting the public good and the rights of workers, and a greater value on
programs directly using Federal funds.

"Can I afford the fine?" Criminal remedies are essential to promoting broad-based compliance with the
laws and regulations that relate to DOL programs. Realistically, such compli-
ance is achieved onlywhen credible deterrents exist. Inordinate reliance on civil
and administrative remedies will not promote deterrence. Such an approach
tends to foster an environment in which the transgression is worth committing
because the benefits are so high and the risks and costs of being caught are so
low. Indeed, those who would consider committing violations in this environ-
ment pause only to ask, "Can I afford the fine?"

Today there is little stigma attached to a civil law suit. This is not so with a
criminal conviction and possible incarceration. The fear of disgrace and/or
confinement provides a significantly greater deterrent to those who would
contemplate violating laws and regulations. Clearly criminal remedies must be
integrated into DOL's enforcement strategy if the Department's efforts at
broad-based compliance are to be effective.

Congressional The OIG believes that in pursuing its mission of detecting and preventing fraud,
waste, and abuse in Department programs, it is justified in pursuing the criminal

Clarification is needed sanctions available to it by law. Otherwise, the ability to carry out an essential
part of the OIG's mission will be impeded and the Department's overall

enforcement function will be denigrated. Clarification is needed from the

Congress in this area.
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