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EXECUTIVE SUMMARY
The Office of Inspector General (OIG) conducted a review of the law enforcement officer locality pay and special retirement benefits authorized and in effect for certain positions of the Office of Labor—Management Standards (OLMS). The objective of the OIG review was to evaluate whether the covered OLMS positions qualify under the regulatory criteria for the law enforcement officer benefits.

We concluded that, although some OLMS employees may qualify for law enforcement officer (LEO) benefits on an individual basis, the OLMS positions approved by DOL’s Office of Assistant Secretary for Administration and Management (OASAM) and the Office of Personnel Management (OPM) do not meet the regulatory requirements for LEO coverage. We also question that the time expended performing certain responsibilities classified as OLMS criminal law enforcement duties, particularly compliance audits, qualify under the regulatory definition of the primary duties of a law enforcement officer. As a result, employees who may be ineligible have been receiving LEO locality pay effective January 1992 and special retirement benefits retroactive to 1984. The following paragraphs summarize the results of our review.

DOL’s request for law enforcement officer coverage for OLMS positions did not clearly portray either the diversity of criminal and non—criminal enforcement responsibilities which constitute the primary duties of the positions involved or the activities classified by the agency as criminal law enforcement duties for purposes of the request. The request for LEO coverage stated that approximately 70 percent of OLMS’ staff time nationwide was expended on criminal law enforcement efforts. However, detailed information not submitted with the request disclosed that DOL had classified as criminal law enforcement duties not only criminal embezzlement investigations, which accounted for approximately 39.6 percent of OLMS’ staff time for FYs 1985 through 1992, but also the agency’s Compliance Audit Program which accounted for approximately 24.1 percent of the total staff time for the same period. We particularly question the inclusion of compliance audit staff time since this activity, both by design and by accomplishments, fulfills multiple OLMS criminal and civil enforcement and administration purposes. Furthermore, conducting compliance audits to uncover potential embezzlements is synonymous, in our opinion, with inspecting for violations of law, a duty which is excluded from LEO coverage by regulation.

DOL’s estimate that 70 percent of OLMS’ staff time was expended on criminal law enforcement duties represented a nationwide and multi-year average which varied significantly between offices, by time periods and among the 134 OLMS investigators and managers whose positions were approved for LEO coverage. As a result of these variations and the specialization of some OLMS staff members in criminal investigations or non—criminal enforcement responsibilities, LEO retirement and locality pay benefits have been extended to employees working in approved positions whose primary duties did not meet the regulatory criteria for such benefits. Thus, while OLMS investigators who specialize in conducting criminal investigations may qualify for LEO coverage on an individual basis, position based coverage for the 134 investigators and managers who are currently receiving LEO locality pay and retirement benefits is not consistent with the applicable regulations.

We recommended that the Assistant Secretary for Administration and Management initiate the following corrective actions:

o
As provided in section 5 CFR 831.910, request that OPM revoke the coverage of all OLMS primary and secondary positions approved for law enforcement officer locality pay and retirement benefits.

o
In consultation with OPM, determine whether compliance audits and other non—embezzlement investigation staff time, classified as OLMS criminal law enforcement duties, meet the requirements of 5 CFR 831 for LEO coverage.

o
Provide guidance to OLMS regarding eligible criminal investigative duties for use by the agency’s investigators in requesting individual LEO coverage.

o
Initiate appropriate actions relative to the recovery of LEO locality pay benefits from and refunds of excess’ retirement deductions to OLMS employees who are not eligible for LEO coverage.

o
Review the propriety of any retirement actions processed on the basis of the LEO coverage of OLMS positions and initiate appropriate actions, in consultation with OPM, to address these cases.

The Assistant Secretary for Administration and Management responded to our draft report on September 1, 1993 (Appendix A). The response noted that it appears the New York and Washington field offices should have been excluded from the initial request to OPM on the basis of the investigative workload variances in these offices and agreed to work with OLMS to assure proper LEO coverage in the two offices. In addition, the Assistant Secretary advised that he will send our final report and the OLMS response to the draft report to OPM for the resolution of the eligibility of OLMS compliance audits for LEO coverage.

OASAM’s response does not fully address the findings or recommendations included in the draft report. In this regard, OASAM’s commitment to assure proper LEO coverage in the two offices cited is not consistent with either the regulatory basis of LEO coverage or the extent of the workload variances throughout OLMS. The regulations provide for the approval of’ LEO coverage on either an individual or a position basis; there is no provision in the regulations for LEO determinations made on an office basis. In addition, both the information included in our draft report and our subsequent analysis of workload distribution data for individual investigators in three OLMS field offices evidenced that significant individual workload variances are not limited to the Washington and New York field offices but exist throughout OLMS. We also continue to seriously question the eligibility of OLMS’ Compliance Audit Program for LEO coverage in view of the purposes of the audits and the provisions of the regulations. We, therefore, urge the Assistant Secretary for Administration and Management to further evaluate the propriety of position based LEO coverage throughout OLMS and, in referring the resolution of compliance audits to OPM, to adopt as the Department’s official position our reservations concerning the eligibility of this activity for law enforcement coverage and benefits.

I
INTRODUCTION

The Special Projects Office, Office of Inspector General (OIG), U.S. Department of Labor, conducted a review of the law enforcement officer (LEO) coverage of Office of Labor—Management Standards (OLMS) personnel. This review was conducted between March 31, 1993 and May 14, 1993 in response to allegations concerning the propriety of law enforcement officer coverage for OLMS field investigator and certain supervisory positions.

The objective of the review was to evaluate whether the covered OLMS positions qualify under the regulatory criteria for law enforcement officer locality pay and special retirement benefits.

II
SCOPE

Our review consisted of documentary research, interviews with present and former OLMS employees and managers, and analysis of statistical data concerning OLMS’ workload, staff time, budget and program results. Special emphasis was placed on analyzing the types of activities and relative percentages of staff time used by OLMS to support its LEO application for the period FY 1985 through Fl 1992. This data was also analyzed for individual field offices for three sampled fiscal years.

This review was conducted in accordance with the Quality Standards for Inspections (March 1993), published by the President’s Council on Integrity and Efficiency.

III
BACKGROUND

a.
Functions
OLMS plans, administers and directs the enforcement of those provisions of the Labor—Management Reporting and Disclosure Act of 1959, as amended (LMRDA); the Civil Service Reform Act (CSRA); the Foreign Service ,Act (FSA); and the Postal Reorganization Act (PSRA), for which the Secretary of Labor has responsibility. In addition, OLMS may also be delegated investigation of USC Title 18 violations from U.S. Attorneys. Administration and enforcement of the LMRDA is, however, the primary function of OLMS.

The LMRDA was enacted into law in 1959 as a result of the Senate McClellan Committee Hearings on labor racketeering. Congress enacted the LMRDA to establish certain rights for union members, to require proper handling of union funds and safeguarding of union assets; to provide for the reporting and disclosure of certain financial transactions and administrative practices of labor organizations, employers and labor relations consultants; organizations; and to ensure that union elections are conducted in accordance with the law.

OLMS administers the LMRDA through the execution of primary administration and enforcement functions, namely:

—
Election Cases: The oversight of union elections as mandated by the LMRDA, is a high priority activity of OLMS. By law, the Secretary of Labor is obligated to investigate election complaints and, if he finds probable cause that a violation has occurred and has not been remedied, to bring a civil action against the labor organization within 60 days after the filing of the complaint. Similar provisions are included in the CSRA and the FSA for unions in the Federal sector and in the PSRA for unions in the Postal Service. Cases are resolved through voluntary compliance or civil litigation.

—
Embezzlement Investigations: Under Section 501(c) of the LMRDA, it is a federal crime for a labor union officer or employee to embezzle, steal, or convert funds of the union. OLMS conducts complaint—based and self-initiated embezzlement investigations to protect and safeguard union funds and assets. A Memorandum of Understanding, dated February 16, 1960, between the Secretary of Labor and the Attorney General delegates specific authority for enforcing Section 501(c) which requires OLMS to seek jurisdiction to investigate violations on a case—by—case basis’, based on information which suggests potential criminal violations.

—
Compliance Audits: OLMS uses four, related violation discovery programs to verify union compliance with the civil and criminal provisions of the LMRDA or CSRA (although there are no criminal penalties associated with the CSRA, OLMS advised that they spend a small percentage of their total investigation time conducting investigations of federal sector unions, as directed by the Department of Justice under Title 18 of the U.S. Code). The types of compliance audits are as follows: Compliance Audit Program (CAP), Large Compliance Audit Program (LCAP — same audit program as the CAPs, except on larger unions), International Compliance Audit Program (ICAP — focus on International and national unions), and Field Audits.

—
Reporting Cases: Under the LMRDA, unions are required to file information and annual reports with the Department. Additionally, under certain circumstances, employers, labor relations consultants, union officers and employees, and surety companies are required to file reports. OLMS ensures that required reports have been filed timely and are complete and accurate. When attempts to gain voluntary compliance for the filing of timely and accurate reports fail, OLMS may invoke civil litigation to compel compliance. Criminal prosecution in such cases is considered rare by OLMS and is, generally, only attached to an embezzlement case.

—
Compliance Assistance/Education: OLMS uses an active education and compliance assistance program to promote voluntary compliance with the LMRDA by informing union officers and others affected by the law of their responsibilities and by encouraging members to exercise their rights under the LMRDA. Activities include: distribution of publications, participation at union conventions, personal seminars/workshops, mailings, speeches, video tapes, and personal visits. Compliance assistance is also provided directly to union officials as an integral part of OLMS’ compliance audit activities.

-
Other Activities: OLMS also conducts activities aimed at enforcing other provisions of the LMRDA concerning: imposition of trusteeships by unions, bonding of officers and employees, prohibition on some loans to union officials and employees, and ensuring that certain documents are available to union members.

b.
Law Enforcement Officer — Regulations
Law enforcement officer (LEO) coverage provides qualifying employees with additional retirement benefits and, in some major metropolitan areas, additional locality pay. The OPM criteria for coverage and requirements for petitioning for coverage under the law enforcement provisions are enumerated in 5 CFR 831 for employees covered under the Civil Service Retirement System (CSRS) and 5 CFR 824 for employees covered under the Federal Employees Retirement System (FERS).

According to the regulations for CSRS employees, an initial determination of whether a position or individual employee meets these criteria is made by the appropriate administrative authority of the agency. Once this determination is made, an agency will submit a request to OPM for a determination that the duties of the position or the employee qualify for law enforcement officer coverage. 5 CFR 831.902 defines “law enforcement officer” in the following manner:

“Law enforcement officer means an employee, the duties of whose position are primarily the investigation, apprehension, or detention of individuals suspected or convicted of offenses against the criminal laws of the United States, including an employee engaged in this activity who is transferred to a supervisory or administrative position...The definition does not include an employee whose primary duties involve maintaining law and order, protecting life and property, guarding against or inspecting for violations of law, or investigating persons other than persons who are suspected or convicted of offenses against the criminal laws of the United States.”

The regulations define “primary duties” as:

“....those duties of a position that—

a.
Are paramount in influence or weight; that is, constitute the basic reasons for the existence of the position;

b.
Occupy a substantial portion of the individual’s working time over a typical work cycle; and

c.
Are assigned on a regular and recurring basis.”

The section further states, “In general, if an employee spends an average of at least 50 percent of his or her time performing a duty or group of duties, they are his or her primary duties.”

Two types of positions can qualify as law enforcement officers: primary positions and secondary positions. A primary position is defined as “...a position whose primary duties are... investigating, apprehending or detaining individuals suspected or convicted of offenses against the criminal laws of the United States.” Secondary positions are defined as:

“...a position that (a) is clearly in the law enforcement or firefighting field; (b) is in an organization having a law enforcement or firefighting mission; and (c) is either—

(1) Supervisory; i.e., a position whose primary duties are as a first—level supervisor of law enforcement officers or firefighters in primary positions; or

(2) Administrative; i.e., an executive, managerial, technical, semiprofessional or professional position for which experience in a primary law enforcement or firefighting position, or equivalent experience outside the Federal government, is a mandatory prerequisite.”

Sections 831.905 through 831.914 describe procedures for agencies and individuals to request OPM determination of primary and secondary law enforcement positions.

c.
Law Enforcement Officer Coverage — OLMS
OLMS officials advised that they were encouraged by OASAM officials to apply for the general position coverage in view of the number and results of individual applications for coverage by OLMS staff. Fifty former and present OLMS investigators have successfully petitioned the Department and OPM individually for approval of law enforcement officer coverage. To date, none has been refused this coverage by OPM.

After OLMS, with assistance from OASAM, assembled the required documentation for the period FYs 1984 through 1992, the submission package was forwarded to OASAM which reviewed the material, determined that it met the criteria contained in 5 CFR 831, and forwarded the request and material to OPM. OPM reviewed the material and provided approval for law enforcement officer coverage for positions occupied by 134 CSRS employees on September 25, 1992. For the approved positions, LEO locality pay became effective January 1992 and special retirement benefits were provided retroactive to 1984.

A second request for approximately 18 additional CSRS employees with non—standard position description numbers was also approved by OASAM and forwarded to OPM on March 22, 1993. At the time of our review, OLMS was in the process of preparing a request and supporting material for LEO coverage for approximately 71 FERS employees occupying the same positions approved for such coverage under the regulations applicable to the 134 CSRS employees.

d.
Cost of Coverage
Approval of OLMS’ petition for law enforcement officer coverage for many of its positions impacts the Department and the covered employee in several ways:

—
Increases the covered employees’ contributions to the retirement fund: pay is adjusted to indicate the increased contribution to the retirement fund from 7 percent to 7 and one—half percent. This coverage was retroactive to 1984. The contribution provides an enhanced annuity for employees, who are eligible to retire at an earlier age than non—covered employees;

—
Increases the Department’s contributions to the retirement fund: The Department must also contribute an additional one—half percent towards the retirement fund; and

—
Increases the Department’s payroll costs: for seven major metropolitan areas in which OLMS has offices, locality pay associated with law enforcement officer coverage was paid retroactively to January 1, 1992. The LEO locality pay ranges from 4 percent in Chicago, Philadelphia and Washington ,D.C. to 16 percent in Boston, New York, Los Angeles and San Francisco (in New York, Los Angeles and San Francisco, LEO locality pay represents an increase of 8 percent over the standard 8 percent locality pay provided to all Federal employees stationed in these cities). The Department offset the employees’ retroactive contributions to the retirement fund against the retroactive locality pay, when appropriate.

OLMS estimated that the total additional costs of law enforcement officer coverage for the currently covered CSRS employees through Fl 1993 would be as shown in Table 1, below:

TABLE 1: ESTIMATED COST OP LEO COVERAGE

Office of Labor—Management Standards

FY 1992 AND FY 1993

	Year/type
	$ Amount
	Source/Notes

	
	
	

	FY 93 Locality Pay
	$258,808
	(current year)

	FY 93 CSRS Retirement
	$ 66,903
	

	subtotal
	$325,711
	

	
	
	

	FY 92 Locality Pay
	$141,625
	(retroactive – paid from prior year funds)

	FY 92 CSRS Retirement
	$ 45,025
	

	subtotal
	$186,650
	

	
	
	

	FY 89-91 CSRS Retirement
	$118,525
	(retroactive – paid from restored funds)

	
	
	

	FY 87-88 CSRS Retirement
	$ 63,775
	(retroactive – paid with current year funds)

	
	
	

	FY 84-86 CSRS Retirement
	$ 61,350
	(retroactive – paid with FY 92 funds)

	
	
	

	TOTAL
	$756,011
	


IV.
REVIEW RESULTS

A.
Eligibility of OLMS’ Responsibilities

Although DOL’s request for law enforcement officer (LEO) coverage for OLMS positions stated that 70 percent of the agency’s staff time nationwide was expended on criminal law enforcement efforts, this statistic does not clearly portray the diversity of the agency’s responsibilities and some of the activities classified as law enforcement duties may not qualify under the regulations. For example, detailed information not included with the request disclosed that criminal embezzlement investigations accounted for approximately 39.6 percent of OLMS’ staff time for FYS 1985 through 1992. In addition, the performance of compliance audits, which accounted for approximately 24.1 percent of OLMS’ staff time, was classified in total as criminal law enforcement time without a detailed explanation or justification. While our analysis confirmed that the Compliance Audit Program fulfills a significant role in the agency’s overall enforcement mission, including criminal enforcement, that role appears to fall within the context of duties, namely inspecting for violations of law, which are excluded from LEO coverage by the regulations. As a result of the classification of certain OLMS activities, particularly compliance audits, as criminal investigative duties, OPM approved LEO retirement and locality pay benefits for positions covering 134 employees all of whom may not qualify under the regulatory requirements.

1.
Diversity of OLMS’ Responsibilities
Our analysis of OLMS’ responsibilities included reviews of the agency’s time management reports, strategy documents, program planning guidance memorandums, position descriptions and other program documents. Through their detailed and comprehensive discussions of. OLMS’ programs and activities, including the agency’s objectives, techniques and priorities, these reports and documents more completely portray the diversity of responsibilities which were collectively categorized as criminal law enforcement for LEO application purposes. The reports and documents also provide insights into both the criminal and non—criminal enforcement duties which constitute the basic reasons for the existence of the investigator positions. The following paragraphs summarize the results of our analysis.

DOL’s submission for LEO coverage of OLMS’ investigator positions did not identify the duties of the positions and the distribution of staff time in the level of detail available in OLMS’ time management system. According to OLMS’ automated data for the period Fl 1985 through FY 1992, the approximately 70 percent of the agency’s staff time expended on criminal investigative duties or criminal enforcement consisted of a number of different and distinct program activities ‘including embezzlement investigations (39.6%), compliance audits (24.1%), case targeting (3.1%) and special investigations and auxiliary activities (1.6%). The remaining 31.7 percent of OLMS’ program staff time was spent on areas not considered criminal investigative duties by OLMS, primarily union election cases (21.3%) and compliance assistance. Although the OLMS Criminal Enforcement Statement included in the LEO application package mentioned the agency’s conduct of proactive investigative audits, the Statement did not provide a detailed explanation of these audits or specify that the audit time was included as criminal investigative time for purposes of the application. OASAM officials in the Directorate of Personnel Management acknowledged that they were aware of the OLMS activities classified as criminal investigative duties or criminal enforcement and, according to OLMS officials, had instructed the agency not to submit the detailed time records as part of the LEO application package. OPM officials responsible for approving the LEO coverage advised us that they did not realize the subcategories included in the criminal investigative time reported by OLMS and were particularly concerned by the proportion of compliance audit time. A comparison of the distribution of staff time between the application for LEO coverage and OLMS’ time management system is shown in Exhibit 1.

In discussing OLMS’ objectives and techniques, the agency’s Enforcement Strategy, dated June 8, 1990, discusses separately and more comprehensively the diverse duties which were grouped under criminal law enforcement efforts in the request for LEO coverage, as well as other major responsibilities of the investigators. The Enforcement Strategy document states:

In carrying out its statutory responsibilities, OLMS objectives are 1) to detect and correct violations of the law through audit and investigative programs with civil litigation and criminal prosecution of violators, when appropriate, and 2) to encourage and improve voluntary compliance through education of, and assistance to, affected labor organizations and persons.... To accomplish its objectives in carrying out the responsibilities under the LMRDA, OLMS has four categories of techniques....

EXHIBIT 1: OLMS STAFF TIME

SUBMISSION PACKAGE AND MORE DETAILED BREAKOUT

Distribution of OLMS Time As Represented in

Package submitted to OPM

[image: image1.png]Crim. lnvest. Duties
70%

n-Crim. invest. time
30%




More Detailed Breakout, Per OIG Review
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**Includes Election Case work, and other program time not considered criminal enforcement work by OLMS.

A.
Civil and criminal investigations to determine if the LMRDA has been violated, particularly in regard to union officer elections and handling of union funds;

B.
Audits to ensure that unions are complying with LMRDA provisions;

C.
Receipt and disclosure of reports required to be filed by the approximately 43,000 labor organizations covered by the LMRDA; and

D.
Compliance assistance and education to help union members understand their rights under the LMRDA and to encourage uniohs and others to comply with the law’s provisions.

The program planning guidance memorandums depict a diversity of agency activities similar to those discussed in the Enforcement Strategy and consistently stress the importance of a balanced enforcement program. In addition, the program planning memorandums provide insight into the non—criminal and criminal enforcement priorities which constitute the basic reasons for the existence of the investigator positions. For example, with regard to enforcement activities, the Fl 1992 memorandum stated, “Election investigations, supervised elections and trusteeship cases should continue to receive priority treatment. Criminal investigations are expected to be a major workload factor.” Other enforcement activities identified in the Fl 1992 memorandum were CAPs, described as essential to overall program operations, and delinquent and deficient reporting cases, bonding and other basic investigations, and employer—” consultant cases which were all expected to be part of the annual plan. Compliance assistance was also cited for its importance to overall program operations in the FY 1992 program planning memorandum which noted, “Our objective is to be effective by taking a leadership role, increasing OLMS visibility, promoting communication, and achieving voluntary compliance.”

The position descriptions included with the request for LEO coverage further supported the range of duties performed by the OLMS’ investigators. However, OLMS officials stated that, on the basis of instructions from OASAM staff, they did not annotate on the position descriptions the percentages of time spent performing the various duties as required by the regulations governing the evidence to be submitted to OPM with an application for LEO coverage. Our analysis of the position description in effect from 1984 through the present for an Investigator (GS-1801) at the full performance, or grade 12 level, noted that the description summarizes 10 duties and responsibilities. Among those duties is the conduct of investigations which, according to the position description, “primarily involve matters such as:

o
failure to file reports

o
deficiencies in annual financial reports

o
violations of an employee’s right to copies of collective bargaining agreements and

o
elections of union officers.”

The word “criminal” appears three times in the duties and responsibilities section of the position description, always in conjunction with civil prosecution or litigation, and in one of the three instances to explain the investigator’s responsibilities when no basis for criminal or civil enforcement is indicated.

On the basis of our analysis of OLMS’ time management reports, strategy documents, program planning guidance memorandums, position descriptions and other documents, we concluded that the agency’s investigators have a diversity of primary duties, as defined under the regulations, which were not clearly presented in the request for LEO coverage. The range of activities classified as criminal law enforcement for the purpose of the LEO coverage application were not similarly categorized, in aggregate, in the other OLMS materials we reviewed. In addition, the agency’s priorities, a reflection of the basic reasons for the existence of the investigator positions, are presented as a” combination of non—criminal and criminal enforcement responsibilities in the planning guidance, but the LEO application does not include a similar presentation of OLMS’ responsibilities and priorities. As a result of the consolidation of OLMS’ primary duties in DOL’s LEO request, the OPM officials who approved the LEO coverage did not recognize the diversity of the OLMS investigators’ primary duties and responsibilities.

2.
Qualification of OLMS’ Duties for LEO Coverage
Our review of the duties and responsibilities categorized as OLMS criminal law enforcement efforts indicated that certain activities, particularly compliance audits, may not qualify under the regulatory provisions for LEO coverage. Furthermore, while we recognize that many of the procedures in the CAP Handbook are designed to detect potential embezzlements, both OLMS documents and program statistics support that the Compliance Audit Program also plays a critical role in the civil enforcement and compliance assistance responsibilities of OLMS.

In defining a law enforcement officer, section 5 CFR 831.902 states, in part:

The definition does not include an employee whose primary duties involve maintaining law and order, protecting life and property, guarding against or inspecting for violations of law or investigating persons other than persons who are suspected or convicted of offenses against the criminal laws of the United States. (emphasis added)

We consulted with the Director and officials of OPM’s Disability and Special Entitlements Division to obtain their interpretation and application of the regulations. During our discussion, the OPM officials would not provide a definitive interpretation concerning the eligibility of OLMS’ compliance audit time for LEO coverage. However, they advised that OPM has never approved LEO coverage for OIG auditors, including those whose audit efforts are directed primarily towards the detection of fraud and who participate in the resulting criminal investigations. Similarly, the OPM officials advised that they have refused LEO coverage to other employees, such as Nuclear Regularly Commission Inspectors, whose duties primarily involve inspecting for violations of law.

OLMS’ documents, such as the CAP Handbook and the Enforcement Strategy, establish the significance of the Compliance Audit Program not only to the identification of potential embezzlements but also to the agency’s overall mission and responsibilities. In this regard, the Compliance Audit Program Handbook, dated April 4, 1985, lists the principal CAP objectives, in order of priority, as follows:

1.
To uncover Section 501 (C) violations (embezzlements) and other criminal and civil violations of the Labor-Management Reporting and Disclosure Act of 1959 (LMRDA).

2.
To create a visible enforcement presence in’ the labor community.

3.
To provide effective grass—roots compliance assistance directly to union officials.

OLMS’ Enforcement Strategy described the Compliance Audit Program as a streamlined audit approach to verify LMRDA compliance. In addition, the Enforcement Strategy noted that, “CAP also gives OLMS the opportunity to provide compliance assistance directly to union officials to help them correct problems detected during the audit and to prevent any future LMRDA violations.” Lastly, the Enforcement Strategy stated:

CAP has also resulted in other, less quantifiable benefits. It has helped change the enforcement character and focus of the Agency from a predominantly civil to a more balanced civil/criminal posture. OLMS Investigators have become increasingly familiar with and expert in auditing books and records, which is an essential ingredient in conducting embezzlement cases. CAP has also had an immeasurable criminal deterrent value as a result of OLMS’s increased on—site enforcement presence.

In order to evaluate the relationship between the Compliance Audit Program and the various responsibilities of OLMS, we reviewed program statistics detailing the results of the audits for FY 1992. Although the compliance audits have been targeted toward detecting embezzlements, the types of violations uncovered by the audits and the dispositions of these violations related primarily to the agency’s reporting and compliance assistance program responsibilities. OLMS investigators detected a total of approximately 1300 LMRDA violations as a result of the audits conducted in FY 1992. The most frequent types of violations disclosed by the audits, deficient filing (23%) and failure to keep records (18.5%), are rarely prosecuted criminally unless they accompany an embezzlement case, according to OLMS officials.” Potential embezzlement violations accounted for 8 percent of the total reported violations, and were found in 15.5 percent of the total compliance audits. The majority of violations were resolved through voluntary compliance within 30 days (58%), required no action (12%) or were resolved through voluntary compliance achieved after 30 days. Exhibit 2, on the next page, graphically depicts the results of the compliance audits, including the types of violations unresolved after 30 days (fall—out cases), for FY 1992.

We further analyzed the relationship between the Compliance Audit Program and OLMS’ criminal investigations by reviewing the sources of the agency’s embezzlement investigations for Fl 1991. According to OLMS’ statistics, embezzlement investigations are mainly initiated based upon information from sources other than compliance audits. The data shows

EXHIBIT 2: Results of Compliance (unreadable)
Violations and Dispositions


Total Violations by Disposition Type
Fall-out Case Violations
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*Embezzlement violations accounted for about 8% of the total violations uncovered.

**Incl. Violations “failure to file” (31), “deficient filling” (97), “failure to keep records” (53), “false report” (18), “false record” (20), “Destroyed/concealed records” (14).

that, while compliance audits lead to about one—third of all embezzlement violations, two—thirds come from other sources, particularly allegations or complaints from Union members, officials or anonymous sources. Exhibit 3 graphs the sources of embezzlement investigations for Fl 1991.

In summary, the Compliance Audit Program fulfills multiple OLMS program purposes and objectives both by design and by accomplishments. Specifically, the CAP Handbook and the Enforcement Strategy address not only the objective of detecting embezzlements but also the role of compliance audits in uncovering civil violations of the LMRDA, providing direct compliance assistance to union officials and deterring violations of the LMRDA. The results of the compliance audits, particularly the proportion of reporting and record keeping violations disclosed and the resolution

	EXHIBIT 3: Source of Embezzlement



Investigations FY 1991
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of the majority of violations through voluntary compliance, further confirm that the program is accomplishing the multiple objectives for which it was designed. Our analysis also supports that an important function of the audits is to uncover criminal violations of the LMRDA, particularly embezzlements, although two—thirds of OLMS’ embezzlement investigations originate from sources other than compliance audits. Moreover, auditing for embezzlements is synonymous, in our opinion, with inspecting for violations of law, a duty which is excluded from LEO coverage, according to the regulatory definition of a law enforcement officer. In view of the regulatory exclusion of inspection duties as well as the multiple objectives served by the compliance audits, we concluded that it is questionable that the Compliance Audit Program conducted by OLMS qualifies as criminal law enforcement time for the purpose of LEO coverage.

In response to our discussions regarding the eligibility of the investigators’ duties for LEO coverage, OLMS officials requested that we consider certain additional information. With respect to the total staff time devoted by the agency to criminal law enforcement efforts, the OLMS officials indicated 70 percent may be an understatement. The officials noted that portions of staff time expended on delinquent reports investigations, deficiency investigations and compliance assistance should be added to their original estimate since these activities all have the potential of generating criminal cases, as well as liaison with other enforcement agencies, which was included under compliance assistance. We were also provided additional information concerning the results of OLMS’ criminal law enforcement efforts which show embezzlement indictments and convictions totaling 1533 and 1394, respectively, for FYs 1984 through 1992. These indictments and convictions represent a significant increase over prior years which OLMS officials attribute to the introduction of the Compliance Audit Program.

The additional data provided by OLMS has not altered our conclusions concerning either the diversity of criminal and non—criminal enforcement responsibilities which constitute the primary duties of OU4S investigators or the questionable eligibility of the Compliance Audit Program for LEO coverage. While the indictment and conviction statistics provide further confirmation of OLMS’ success in addressing criminal violations of the LMRDA, they do not refute either the agency’s other responsibilities or the relative staff time expended in investigating these cases. With respect to the additional activities OLMS officials are proposing be considered as criminal law enforcement duties, the total actual or potential amount of time expended is minimal and these activities rarely result in criminal investigations or prosecutions, according to other statements by OLMS officials. Therefore, we remain convinced that OLMS’ request for LEO coverage did not clearly portray the diversity of the agency’s primary duties and the eligibility of the Compliance Audit Program for such coverage is questionable. As a result, 134 OLMS investigators who may not qualify under the provisions of the regulations are currently receiving LEO retirement and locality pay benefits.

B.
Eligibility of Position Based Coverage

DOL’s estimate that 70 percent of OLMS’ staff time was expended on criminal law enforcement duties represented a nationwide and multi-year average which varied significantly between offices, by time periods and among the 134 OLMS investigators and managers whose positions were approved for LEO coverage. These variations and the specialization of some OLMS staff members in criminal investigations or non—criminal enforcement responsibilities resulted in the extension of LEO retirement and locality pay benefits to employees in approved positions whose primary duties did not meet the regulatory criteria for such benefits.

Federal regulations, 5 CFR 831 define a law enforcement officer, in part, as an employee whose primary duties....

(b)
occupy a substantial portion of the individual’s working time over a typical work cycle; and

(c)
Are assigned on a regular and recurring basis.

In general, if an employee spends an average of at least 50 percent of his or her time performing a duty or group of duties, they are his or her primary duties.

During our consultations with the Director and officials of OPM’s Disability and Special Entitlements Division, they advised that position based LEO coverage assumes that all employees working in a covered position perform the same duties and devote approximately the same proportion of time to those duties. The OPM officials advised that they had interpreted DOL’s data to mean that each OLMS investigator and manager occupying a position for which LEO coverage was requested and approved expended approximately 70 percent of his/her time annually in the performance of criminal law enforcement duties. Position based coverage was not intended, according to the OPM officials, to provide LEO benefits to employees who do not primarily perform qualifying duties or for time periods when an employee performs primarily ineligible duties.

The following paragraphs summarize our analysis of the variances among OLMS field offices and fiscal years in the distribution of selected OLMS responsibilities.

Significant differences were observed among the OLMS field offices in the relative staff time expended in total and within the separate program activities classified as criminal law enforcement duties by OLMS. Our judgmental sample of fiscal years 1989, 1991 and 1992 noted that, using DOL’s definition of criminal law enforcement activities, the total time devoted to such activities ranged from an average of over 80 percent in Pittsburgh to less than 45 percent in New York. (Exhibit 4 provides details of the averages for

EXHIBIT 4: (unreadable) on Compliance Audits, Embezzlement Investigations, and Other Criminal Enforcement time: by Office, average for FY89, FY91 andFY92
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all field offices for the sampled years.) With respect to individual program activities, reported time expended conducting embezzlement investigations, for example, ranged from a high of 60 percent in the Cincinnati OLMS office to a low of 19.4 percent for the Washington, DC. office. We further noted that only 8 of the 29 field offices reported spending an average of 50 percent or more of their staff time during FYs 1989, 1991 and 1992 conducting embezzlement investigations. Time spent performing compliance audits also varied among the offices, ranging from a low of 8.6 percent in New York to a high of 39.7 percent in Kansas City. (Exhibits 5 and 6 display the average amounts of time expended, by program activity, for all field offices for the sampled years.)

Our review of three sampled fiscal years also found variances in the proportions of different program activities performed within individual field offices from year to year. For some offices these variances were significant and were attributable, in part, to the uncontrollable nature of the number of civil election cases received. Exhibits 7, 8 and 9 show three offices with significant changes from year to year in the percentages of staff time spent conducting embezzlement investigations, compliance audits, and/or election cases. For example, the Milwaukee office, for the three sampled years, ranged from 81.6 to 55 percent of their staff time performing embezzlement investigations. During the same period, the Milwaukee office staff spent from 9.1 to 19.3 percent of their time conducting compliance audits. In the Tampa office, from 25.7 to 36.1 percent of the investigators’ time was devoted to civil election case work during the sampled time period.

In addition to the office and time period variations, we were advised by OLMS management and some former OLMS investigators that the amount of time that an individual investigator spends conducting criminal investigations may differ significantly from the office average and from his/her workload distribution of the prior year. These individual deviations have occurred, in part, because some investigators specialize in either criminal investigations or non—criminal enforcement responsibilities, according to the current and former OLMS staff, as well as because of the annual office workload changes discussed above.

OLMS officials recognized that there are variances between offices and investigators, but stated that they are confident that, over an extended period of time, all offices and investigators will satisfy the paramount duty requirement under OPM regulations since they perform criminal work on a regular and recurring basis. OLMS officials also stated that, during the application process, OASAM officials had advised that the nationwide, multi-year figure would be the controlling factor.

EXHIBIT 5: (unreadable) on Embezzlement Investigations by Office, average for FY89, FY91 and FY92
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EXHIBIT 6: (unreadable) on Compliance Audits (CAPS, ICAPS, LCAPS, Field Audits) by Office, average for FY89, FY91 and FY92

[image: image7.png]S

N i
NN R

SR TR S SS——\
S

S

8 PSS
NSNS

S S

NN
R e NN





EXHIBIT 7: Variance of Program (unreadable) FY89, FY91, FY92 and FY93 (half year) (shown as percentage of total program time)
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EXHIBIT 8: (unreadable) FY89, FY91, FY9 and FY93 (half year) (shown as percentage of total program time)
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EXHIBIT 9: (unreadable) FY89, FY91, FY9 and FY93 (half year) (shown as percentage of total program time)
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In our opinion, an extended period of time does not constitute either regular and recurring assignments or a typical work cycle, nor is OLMS’ position compatible with the OPM officials’ interpretation of the intent of position based coverage, as discussed above.

In summary, we concluded that, in view of the extent of variances noted in the performance of criminal investigations and other OLMS duties between field offices, by time periods and among the employees working in covered positions, OLMS does not qualify for the position based LEO coverage which has been authorized. While OLMS investigators who specialize in conducting criminal investigations may qualify for LEO coverage on an individual basis, position based coverage for the 134 investigators and managers who are currently receiving LEO locality pay and retirement benefits is not consistent with the applicable regulations.

V.
RECOMMENDATIONS

We recommend that the Assistant Secretary for Administration and Management:

1.
As provided in section 5 CFR 83 1.910, request that OPM revoke the coverage of all OLMS primary and secondary positions approved for law enforcement officer locality pay and retirement benefits.

2.
In consultation with OPM, determine whether compliance audits and other non—embezzlement investigation staff time, classified as OLMS criminal law enforcement duties, meet the requirements of 5 CFR 831 for LEO coverage.

3.
Provide guidance to OLMS regarding eligible criminal investigative duties for use by the agency’s investigators in requesting individual LEO coverage.

4.
Initiate appropriate actions relative to recovery of LEO locality pay benefits from and refunds of excess retirement deductions to OLMS employees who are not eligible for LEO coverage.

5.
Review the propriety of any retirement actions processed on the basis of the LEO coverage of OLMS positions and initiate appropriate actions, in consultation with OPM, to address these cases.

OASAM’s Response

The Assistant Secretary for Administration and Management provided the following comments:

The OLMS response to the OIG draft report was provided to your staff on August 17, 1993.

The draft report was very useful, especially in identifying the variances in the investigative workload for the New York and Washington field offices. It appears that these offices should have been excluded from the initial request to the Office of Personnel Management (OPM). My staff will work with OLMS to assure proper LEO coverage in the two offices.

There is one major technical issue, however, which OPM will have to resolve, that is, whether the OLMS compliance audits are appropriately categorized as law enforcement work. I will send your final report and the OLMS response to your draft report to OPM and ask for a decision.

OIG’s Conclusion

While we appreciate OASAM’s recognition of the workload variances in OLMS’ New York and Washington field offices, the response does not fully address the findings or recommendations included in the draft report. In addition, since the Assistant Secretary’s response referenced but did not adopt a position on the comments provided by OLMS, we have not included OLMS’ comments in their entirety as an attachment to this report, but revised sections of the draft where appropriate. The following paragraphs summarize our concerns with OASAM’s response.

OASAM’s commitment to assure proper LEO coverage in the two off ices cited does not recognize either the regulatory basis of LEO coverage or the extent of the workload variances throughout OLMS. The regulations provide for the approval of LEO coverage on either an individual or a position basis; there is no provision in the regulations for LEO determinations made on an office basis. Our workload analysis, conducted to evaluate consistency throughout OLMS with the nationwide, multi-year averages of time devoted to specific agency responsibilities, provided evidence not only of workload variances among field offices but also of variances over time periods and among investigators within offices. Workload distribution data for individual investigators in three field offices submitted by OLMS subsequent to the issuance of the draft report further confirmed our conclusions regarding significant individual workload variances.

The individual workload data provided for the Washington, Kansas City and Miami field offices substantiated that the proportions of time devoted by individual investigators to embezzlement investigations, compliance audits, election investigations and other OLMS program responsibilities during the period FY 1987 through 1993, to date, deviate significantly from the field office averages and the nationwide, multi—year averages for these activities. For example, in the Washington office which expended an average of only 19.4 percent of total staff time performing embezzlement investigations during the years sampled in our review, 3 of the 22 investigators reported spending an average of over 50 percent of their total time performing embezzlement investigations while 7 investigators expended an average of 50 percent or more of their total time conducting election or trusteeship investigations, a category not considered by OLMS as criminal enforcement time in their application for LEO (see Exhibit 1OA on page 34). As further evidence of specialization among the OLMS staff, one investigator in the Kansas City field office devoted an average of 63.35 percent of his/her time to embezzlement investigations and 17.62 percent to compliance audits, while another investigator in the same office charged an average of 17.19 percent of his/her time to embezzlement investigations and 67.93 percent to compliance audits (see Exhibits 11A and 11B on pages 37 and 38).

Time distribution records for Kansas City and Miami indicated differences similar to those noted in the Washington field office in the percentages of time devoted by individual investigators to particular program activities. For example, the average percentages of time spent conducting embezzlement investigations in the Kansas City field office during the period FY 1987 through 1993, to date, ranged from a low of 17.19 percent to a high of 73.58 percent among individual investigators. The average amounts of time expended conducting compliance audits varied among the Kansas City investigators from 16.57 percent to 67.93 percent, while time charged to election investigations ranged from 0 percent to 21.21 percent (see Exhibit 10B on page 35). Time distribution records for the 3 Miami investigators reflected an average of from 39.52 to 62.60 percent of their time charged to embezzlement investigations, from 9.51 to 17.75 percent devoted to compliance audits and from 25.16 to 40.94 percent expended performing civil election/trusteeship investigations (see Exhibit 10C on page 36).

The time distribution reports for the three field offices also confirmed that the percentages of time expended by individual investigators in the performance of various OLMS program responsibilities differ significantly from year to year. For example, the annual proportions of time conducting embezzlement investigations ranged from 26.88 to 69.36 percent for an investigator in the Washington office who expended an average of 54.48 percent of his/her time on this activity during the 5 years for which data was provided. For an investigator in the Miami field office who expended an average of 39.52 percent of his/her. time performing embezzlement investigations over a 6 year period, the time charged annually to embezzlement investigations ranged from 12.37 percent to 59.06 percent, with over 50 percent of this investigator’s time charged to embezzlement investigations during 3 of the years and significantly below 50 percent during the remaining 3 years (see Exhibit 12 on page 39).

The individual, annual workload variances for investigators in the Washington, Kansas City and Miami field offices, as discussed above and illustrated in the supplemental exhibits on the following pages, support our position that OLMS’ nationwide, multi-year average of 39.6 percent of staff time expended in the performance of embezzlement investigations bears limited relationship to the proportions of time devoted by individual investigators to this responsibility during a typical work cycle. The individual workload distribution data for the three field offices, therefore, confirm our conclusion that eligibility for LEO coverage should be determined on an individual basis throughout 0124S, rather than in two field offices only.

With respect to compliance audits, we recommended that the Department reach a determination, in consultation with OPM, regarding the classification of compliance audits as criminal law enforcement for LEO coverage. OASAM’s response indicates that the classification of compliance audits will be referred to OPM for resolution and adopts no position on this issue. We continue to seriously question the eligibility of OLMS’ Compliance Audit Program for LEO coverage in view of the purposes of the audits and the provisions of the regulations.

As discussed in the report, within the context of OLMS’ overall mission to administer and enforce the LMRDA, the agency’s Compliance Audit Program fulfills multiple program purposes both by design and by accomplishments. The CAP Handbook and the OLMS Enforcement Strategy address not only the objective of detecting embezzlements but also the role of compliance audits in uncovering civil violations of the LMRDA, providing direct compliance assistance to union officials and deterring violations of the LMRDA. The reported accomplishments of the Compliance Audit Program reflect the multiple objectives of the audits, with potential criminal embezzlements detected in only 15.5 percent of the audits conducted in FY 1992 and accounting for 8 percent of the approximately 1300 LMRDA violations disclosed.

We are further concerned with the classification of compliance audits as criminal law enforcement duties since these audits appear to fall within the context of duties, namely inspecting for violations of law, which are excluded from LEO coverage by the regulations. In this regard, while uncovering criminal violations is cited as an objective in the CAP Handbook, the compliance audit objectives do not include investigating criminal violations. If a potential embezzlement is detected during the course of a compliance audit, the audit is closed and, upon the receipt of a delegation of authority from the Department of Justice, a criminal investigation is opened and usually assigned to the investigator who conducted the compliance audit.

Since OASAM’s response neither fully addressed the findings and recommendations of the draft report nor provided a basis for reconsidering our positions, the recommendations remain as stated and are unresolved at this time. We urge the Assistant Secretary for Administration and Management to further evaluate the propriety of position based LEO coverage throughout OLMS and, in referring the resolution of compliance audits to OPM, to adopt as the Department’s official position our reservations concerning the eligibility of this activity for law enforcement coverage and benefits.

EXHIBIT 10(a): OLMS Washington Office

Investigator Time, FY1987 – FY1993 (YTD)

Variance Analysis
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*Denotes investigators who did not work during the entire sampled period

**Did not work during the entire sample period and no longer employed by OLMS.

EXHIBIT 10(b): OLMS Kansas City Office

Investigator Time, FY1987 – FY1993 (YTD)

Variance Analysis
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*Denotes investigators who did not work during the entire sample period

**Investigator 3 was in OLMS during FY1988 to the present.

EXHIBIT 10(c): OLMS Miami Office

Investigator Time, FY1987 – FY1993 (YTD)

Variance Analysis
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*Investigator 2 was in OLMS during FY1988 to the present.

EXHIBIT 11(a) Analysis of Time Variance

Investigator 4 OLMS Kansas City Office

Example of Embezzlement Investigation Specialization
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*Includes reports, basic investigations and other OLMS activities not used by OLMS to support LEO coverage

EXHIBIT 11(b) Analysis of Time Variance

Investigator 6 OLMS Kansas City Office

Example of Compliance Audit Specialization
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*Includes reports, basic investigations and other OLMS activities not used by OLMS to support LEO coverage

EXHIBIT 12 Analysis of Time Variance

Investigator 2, OLMS Miami Office

Example of Yearly Variance of Activities
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*Includes reports, basic investigations and other OLMS activities not used by OLMS to support LEO coverage
Appendix A

[image: image17.png]



U.S. Department of Labor

Office of the Assistant Secretary

for Administration and Management

Washington, D.C. 20210

SEP –1 1993

MEMORANDUM FOR CHARLES C. MASTEN

FROM:
THOMAS C. KOMAREK



Assistant Secretary for



Administration and Management

SUBJECT:
OIG Draft Report No. 02-SPO-93-OASAM

The work of your staff in reviewing the allegation concerning the propriety of law enforcement officer (LEO) coverage for the Office of Labor—Management Standards (OLMS) is appreciated.

The OLMS response to the OIG draft report was provided to your staff on August 17, 1993.

The draft report was very useful, especially in identifying the variances in the investigative workload for the New York and Washington field offices. It appears that these offices should have been excluded from the initial request to the Office of Personnel Management (OPM). My staff will work with OLMS to assure proper LEO coverage in the two offices.

There is one major technical issue, however, which OPM will have to resolve, that is, whether the OLMS compliance audits are appropriately categorized as law enforcement work. I will send your final report and the OLMS response to your draft report to OPM and ask for a decision.

Once again, thank you for your assistance in this matter.

cc: John Kotch

