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EXECUTIVE SUMMARY

This review was conducted in response to testimony critical of the Occupational Safety and Health Administration (OSHA) ‘s investigation of a fatal New York City construction accident, presented before the U.S. House of Representatives, Committee on the Judiciary, Subcommittee on Crime and Criminal Justice, on May 28, 1992. The specific objectives of our review were to determine whether:

—
OSHA’s investigation was thorough, complete and complied with existing regulations and procedures; and

—
the violation cited and the penalty assessed were appropriate based upon the circumstances of the accident, the results of OSHA’s investigation and the regulations and procedures in effect at the time of the accident.

Contrary to the Congressional testimony, we found no conclusive evidence to substantiate that the employee’s death resulted from a willful violation of OSHA standards, and we concluded that OSHA’s investigation complied with the regulations and procedures in effect at the time of the accident. Our review disclosed that OSHA procedures relative to contacts with local authorities and the definition of repeated violations should be strengthened. We also noted that OSHA’s automated information system needs improvement. The report includes recommendations for the appropriate corrective actions.

BACKGROUND
On December 6, 1990, Craig Fitch, an iron worker, died as a result of a fall through an unprotected floor opening while removing a temporary steel brace on the fifth floor of a high-rise office building under construction at 450 Lexington Avenue, New York, N.Y. The accident occurred when the 1,000 pound brace, which Mr. Fitch was burning with a gas torch, snapped unexpectedly and swung toward him. Mr. Fitch jumped backward about 6 to 7 feet to avoid being struck by the beam and fell through the opening, landing on a floor approximately 37 feet below.

The Manhattan Area Office of the Occupational Safety and Health Administration (OSHA) was notified of the fatality on the day of the accident and initiated an investigation the following morning. Based upon this investigation, OSHA cited the employer, American Steel Erectors, Inc., for a serious violation of 29 CFR 1926.500 (6)(1), the standard requiring that floor openings be guarded by standard railings and toeboards or cover, and proposed a penalty of $720. The employer appealed OSHA’s proposed action to the Occupational Safety and Health Review Commission and the case was settled by the Regional Solicitor’s Office after the citation was raised to a repeated violation and the penalty was increased to $8,000.

The victim’s widow, Mrs. Dorothy Fitch, and the National Safe Workplace Institute, represented by John Jay Legal Services, Inc., requested to intervene in the appeal, seeking a willful violation and a possible criminal investigation. Subsequently, Mrs. Fitch and the Executive Director of John Jay Legal Services, Inc. testified on May 28, 1992 before the U.S. House of Representatives, Committee on the Judiciary, Subcommittee on Crime and Criminal Justice at an oversight hearing on the topic “Workplace Safety: Criminal Enforcement.” The testimony criticized the Department of Labor (DOL)’s enforcement of workplace safety standards, in general, and the OSHA investigation, violation and penalty regarding Mr. Fitch’s accident, in particular.

OBJECTIVES AND SCOPE
The purpose of this review was to address issues related to DOL’s investigation of a fatal New York City construction accident which were raised during testimony on May 28, 1992 before the U.S. House of Representatives, Committee on the Judiciary, Subcommittee on Crime and Criminal Justice. Our specific objectives were to determine whether:

—
OSHA’s investigation was thorough, complete and complied with existing regulations and procedures; and

—
the violation cited and the penalty assessed were appropriate based upon the circumstances of the accident, the results of OSHA’s investigation and the regulations and procedures in effect at the time of the accident.

Within DOL, our review included an analysis of OSHA inspection files for the subject accident, inspections of accidents at other worksites operated by American Steel Erectors, Inc., inspections of construction accidents within Region II at the worksites of other contractors, and data from OSHA’s automated case management system. We interviewed current and former OSHA officials at the Area, Regional and National Office levels. We also reviewed the Regional Solicitor (SOL)’s files concerning the subject accident and discussed the case with the attorneys who participated in the settlement.

We evaluated applicable information and interviewed numerous sources external to DOL, including officials of the New York City Department of Buildings, Local 40 of the Structural Iron Workers’ Union, the New York County District Attorney’s Office, Liberty Mutual Insurance Co., and Turner Construction, the general contractor. We also interviewed seven members of the Structural Iron Workers’ Union, the widow of the accident victim, and the Executive Director and a staff member of John Jay Legal Services, Inc., the clinical program of Pace Law School, and reviewed the Congressional testimony, verified complaint, and affidavits prepared by the widow and her attorneys. Our review was limited by the refusal of American Steel Erectors, Inc. officials to meet with us or provide access to their files.

Review fieldwork was performed during the period June 11, 1992 though December 9, 1992.

REVIEW RESULTS
A.
Circumstances of the Accident
Our record reviews and interviews disclosed significant details, in addition to those included in the Congressional testimony, about the circumstances surrounding the December 6, 1990 accident. The additional information focused on instructions provided to the iron workers, the work procedures and the safety practices.

No specific assignment or safety instructions were provided to Mr. Fitch and the apprentice who was assisting him to remove the temporary steel braces at the time of the accident. According to Mr. Fitch’s supervisor at the time of the accident and the apprentice, the detailed procedures for completing the assignment were the responsibility of Mr. Fitch who was an experienced iron worker paid at the level of an assistant foreman.

The procedures used for removing the temporary braces were described to us by the apprentice, the only eyewitness to the accident. In particular, he advised that the floor opening was protected on all sides by safety cables when he and Mr. Fitch arrived at the worksite on the fifth floor. However, the safety cable was secured to the temporary beam to be removed, so he and Mr. Fitch took down the cables. The temporary brace was cut at the top and tied with a rope, which was the practice generally used to guide the lowering of a cut beam. Shortly before the accident, Mr. Fitch sent the apprentice to a lower floor to replenish a tank and continued to burn the bottom of the brace. The apprentice had returned to the fifth floor worksite, but had not resumed holding the guide rope at the time of the accident.

Although most of the parties we interviewed understood Mr. Fitch’s judgments and actions, the former OSHA inspector who investigated the accident and several iron workers who had viewed the accident scene mentioned to us various alternate safety or operational procedures which might have precluded the accident. These alternate procedures included: rerouting the safety cables; cutting the beam from a different angle; securing and guiding the beam with a chain, rather than a rope; and using a safety belt and lanyard to “tie off" and restrict the distance of a potential fall. The apprentice who was working with Mr. Fitch indicated that they had not considered alternate safety precautions, after lowering the cables, because there appeared to be ample, decked workspace between the temporary beam and the floor opening. The apprentice also commented on the highly unusual and unpredictable manner in which the steel brace had snapped. Most of our other interviews confirmed that the cause

of the accident could not have been anticipated, and several of the iron workers indicated that the use of a safety belt and lanyard for this assignment appeared either unnecessary or a greater hazard under normal conditions.

B.
OSHA Investigation
The Congressional testimony presented by the victim’s widow and the Executive Director of John Jay Legal Services, Inc. criticized the scope and thoroughness of OSHA’s investigation into Mr. Fitch’s accident. We concluded that OSHA’s investigation was conducted in accordance with the provisions of the agency’s Field Operations Manual (FOM) in effect at the time. However, the investigation could have been improved by performing follow-up interviews and contacts with local authorities which were not required by the FOM. These additional reviews and follow—up interviews would not have changed the outcome of the case, in our opinion, but would have provided further support for OSHA’s conclusions and determinations.

The following paragraphs summarize our findings with respect to the OSHA investigation of the December 6, 1990 accident.

1.
Scope of the Investigation
Contrary to assertions in the Congressional testimony, we determined that OSHA’s investigation of the accident site complied with the scope requirements of the FOM in effect at the time. The FOM section concerning fatality investigation procedures provided that, if a substantially complete inspection of a construction establishment had been conducted during the prior quarter, the inspection should generally be limited to the fatality investigation unless the Compliance Safety and Health Officer (CSHO) believed the scope of the investigation should be expanded. OSHA had conducted a comprehensive inspection of the construction site in July 1990, during the quarter prior to Mr. Fitch’s accident. The OSHA inspection file indicates that the CSHO was instructed to perform an accident inspection only, unless she saw major safety problems; the file further notes that the CSHO saw no major problems.

2.
Thoroughness of the Investigation
The criticism presented in the testimony regarding the thoroughness of OSHA’s investigation focused primarily on the extent of safety violations present at the time of the investigation, as well as DOL’s reluctance to accept additional information unfavorable to the employer from Mrs. Fitch or her representatives. While our review did not disclose evidence of additional standards violated, we did conclude that a more thorough review would have included follow—up interviews to clarify certain statements provided to the CSHO and a review of inspection reports prepared by the New York City Department of Buildings.

In order to determine whether violations in addition to the standard at 29 CFR 1926.500 (6) (1) cited by the CSHO, existed at the time of the OSHA investigation, we reviewed the OSHA file and reports from other sources, including the New York City Department of Buildings. We also interviewed numerous sources, including the former CSHO who conducted the investigation, the eyewitness to the accident, union and general contractor officials who were present during the inspection, Department of Buildings officials and Mrs. Fitch and her representatives. Mrs. Fitch testified that, “There is documentation of twenty different standards violated at 450 Lexington Avenue at the time of my husband’s death, with numerous instances of the violation of each standard.” (Testimony by Dorothy Fitch, page 6.) The OSHA file indicated that the CSHO had observed no major problems which warranted expanding the investigation to a comprehensive inspection and she confirmed that position during our interview. With respect to the presence of construction debris, a specific uncited hazard mentioned in the testimony, the former CSHO advised that the support beams cut prior to the accident were at the scene, as well as the cables lowered by Mr. Fitch and the apprentice, and other cables or wires on the outside of the work area. Neither the former CSHO, Mr. Fitch’s assistant, nor the other sources we interviewed believed these construction materials had contributed to the accident or presented a hazard to the workers. When we discussed with Mrs. Fitch her documentation of standards violations, she advised that she had purchased a copy of the Code of Federal Regulations which included the OSHA standards and compared it to pictures of the worksite and statements made to her by various iron workers.

The testimony described OSHA and SOL officials as “non-responsive” and indicated that they refused to accept information from Mrs. Fitch and her representatives. However, the files of OSHA and SOL document various requests to Mrs. Fitch and/or her representatives to submit any information which would assist OSHA in the investigation. The files and our discussions with SOL and OSHA officials indicate that limited additional information or witnesses to be interviewed were provided by Mrs.’ Fitch or her representatives. During our interview with Mrs. Fitch and her representatives, they declined our requests to identify the witnesses upon whose statements much of their testimony was based, to inform their witnesses of the opportunity to assist in our review, or to disclose to us the substance of Mrs. Fitch’s discussions with the eyewitness.

The interviews conducted by the CSHO did not fully address or follow—up on several pertinent issues raised or statements obtained during the investigation. In particular, the CSHO did not clearly establish the extent or meaning of instructions provided to Mr. Fitch and his assistant. According to the OSHA file, the eyewitness advised the CSHO that he and Mr. Fitch had been instructed by an assistant superintendent to, “Make sure you hook that safety cable right back up.” The file did not explain when this instruction was issued or whether it was intended to be implemented prior or subsequent to the removal of the temporary braces. The file, therefore, raises but leaves unanswered the possibility that the employees were acting against instructions. During our interviews with the eyewitness and the two assistant superintendents, approximately two years after the accident, none of these workers could recall such a specific instruction.

Although OSHA’s procedures do not require the investigator to contact local authorities with related responsibilities, a more thorough investigation would have included a review of the inspection reports prepared by the New York City Department of Buildings. The FOM discusses the coordination of fatality investigations with other Federal or State agencies, but is silent with respect to local agencies. OSHA did obtain reports from the New York City Police Department and the Medical Examiner’s Office concerning Mr. Fitch’s accident, but did not contact the Department of Buildings. The Executive Director of John Jay Legal Services, Inc., in her testimony, cited the city’s inspection reports as independent confirmation that the site was, “a mess, with multiple hazards that warranted numerous more specific violations.” (Testimony of Professor Vanessa Merton, page 4.) The New York City Department of Buildings had issued a series of citations against the general contractor, American Steel Erectors, Inc., and other subcontractors operating at 450 Lexington Avenue. However, we also found that the city agency had conducted an inspection on December 6, 1990 in response to the reported accident. The Department of Buildings’ accident report described the scene and stated, “The shaft openings in question were protected from 5th to 2nd floor with guard rails.” The New York City Department of Buildings issued no citations and took no action based upon their inspection of the accident.

C.
Violation Type
Mrs. Fitch and her representatives, in their Congressional testimony, adopted the position that American Steel Erectors, Inc. should have been cited for a willful violation and OSHA should have initiated a criminal investigation. The arguments in favor of the maximum enforcement actions rested primarily upon the employer’s history of OSHA violations, a criteria which, alone, is not sufficient to warrant a willful violation under OSHA’s procedures. The revision of the violation during the settlement process from a serious citation issued by OSHA to a repeated citation indicated a need to clarify the procedures and their interpretations. However, our review did not find evidence sufficient to prove a willful violation.

The OSHA FOM, Chapter IV, Violations, in effect from June 15, 1989 through December 30, 1990, defined three of the violation types as follows:

“Serious Violations... shall be deemed to exist in a place of employment if there is a substantial probability that death or serious physical harm could result from a condition which exists, or from one or more practices, means, methods, operations or processes which have been adopted or are in use, in such place of employment unless the employer did not, and could not with the exercise of reasonable diligence, know of the presence of the violation.” (Chapter IV, page 18.)

“Repeated Violations... may be cited...if that employer has been cited previously for a substantially similar condition and the citation has become a final order.” (Chapter IV, page 27.)

“Willful Violations... may exist under the Act where evidence shows that the employer committed an intentional and knowing violation of the Act, that is, the same employer representative had simultaneous knowledge:

(1)
That a condition is hazardous and did not make a reasonable effort to eliminate the condition;

(2)
That the condition violates a standard or other obligations of the Act; and

(3)
Of the requirements of the standard or other obligation violated.

It is not necessary that the violation be committed with a bad purpose or an evil intent to be deemed ‘willful.’ It is sufficient that the violation was deliberate, voluntary or intentional as distinguished from inadvertent, accidental or ordinarily negligent.” (Chapter IV, page 24.)

Details concerning our review of the violation type are presented below:

1.
History of the Employer
The conclusion reached by Mrs. Fitch and her representatives in the Congressional testimony that a willful violation of OSHA’s standards caused Mr. Fitch’s accident relied primarily upon the employer’s history of violations, accidents and fatalities. Although we were not able to substantiate all of the data included in the testimony, our review also noted that the employer had a significant history of safety violations and workplace accidents. However, OSHA’s requirements did not provide for the issuance of a willful violation on the basis of an employer’s history alone.

Our review of OSHA’s records confirmed that American Steel Erectors, Inc. had a history of OSHA violations, but we were unable to fully reconcile our data to the Congressional testimony. Mrs. Fitch testified that, “During the past few years sixty-five citations had been issued by OSHA to American Steel for failure to provide adequate fall protection. Numerous other citations were issued for an inadequate or nonexistent safety program.” (Testimony by Dorothy Fitch, page 7.) Using the FOM’s geographical and time limitation criteria for repeated violations in effect in December 1990, we found that, within the Manhattan Area Office’s jurisdiction, a total of 21 violations against the employer had become final orders within the prior three years. The differences between our data and the numbers cited in the testimony may be attributable to variances in the dates or locations researched. However, violations issued against other companies with the same name may also have contributed to the differences. In this regard, OSHA officials advised at the outset of our review that the agency’s system did not include a unique employer identification number and, as a result, OSHA had provided an initial report to Mrs. Fitch which listed’ violations issued to at least three separate companies conducting business under the same corporate name. OSHA officials advised that they were evaluating potential system changes to ensure the unique identification of each company.

Mrs. Fitch also testified to four additional fatal accidents suffered by iron workers employed at other construction sites operated by this company and stated, “There are indications that there are still more deaths hidden in OSHA’s files, possibly as many as ten or eleven deaths in New York City alone.” (Testimony by Dorothy Fitch, pages 7 and 8.) We confirmed three of the fatalities specifically mentioned by Mrs. Fitch. At the fourth location, 425 Lexington Avenue, OSHA’s files indicated a non—fatal accident about the date referenced in the testimony. We interviewed the iron worker involved and contacted union and New York officials, but were unable to obtain information concerning a fatality at 425 Lexington Avenue. OSHA’s records documented two deaths on construction sites operated by the company in New Jersey; the first, a heart attack, occurred in 1980 and was not considered job related, while the second was a fall which occurred on March 10, 1992. Our review of OSHA files from 1980 to the present did not disclose additional fatal accidents in New York City attributable to Mr. Fitch’s employer, and Mrs. Fitch declined to identify the iron worker who was the source of this information.

Despite the employer’s history of violations and accidents, we did not conclude that the issuance of a repeated, rather than a willful, violation was inappropriate in this case, in view of OSHA’s procedures and the results of our review. OSHA’s definition for a willful violation, as quoted above, required that three circumstances be present simultaneously, including that an employer representative knew that a condition was hazardous. Based upon our interview with Mr. Fitch’s assistant, neither he nor Mr. Fitch, who was responsible for the operational details, including safety measures, had recognized the unprotected opening as hazardous because of the extent of decked work space between the temporary brace and the opening. The other iron workers with whom we spoke, including the two assistant superintendents present on the day of the accident, also generally indicated that they would not have perceived the work site as hazardous. OSHA’s procedures also included the following provision distinguishing between the issuance of a repeated and a willful citation, which we considered in our evaluation of this case:

“Repeated violations differ from willful violations in that they may result from an inadvertent, accidental or ordinarily negligent act. Where a repeated violation may also meet the criteria for willful but the element of willfulness cannot be sufficiently proved, a citation for a repeated violation shall normally be issued.” (Chapter IV, page 29.)

2.
Serious vs. Repeated Violation
The revision of the violation issued to American Steel Erectors, Inc. during the settlement process indicated a need to clarify the procedural definition and application of a repeated violation. According to the FOM, a repeated violation may be cited “if that employer has been cited previously for a substantially similar condition...” (Chapter IV, page 27.) The FOM also provides that, “In some circumstances, similar conditions can be demonstrated when different standards are violated.” (Chapter IV, page 27.) The FOM’s example illustrating the use of a repeated violation when different standards were violated involved the absence of guardrails on similar types of scaffold platforms. Additional examples of both appropriate and inappropriate applications of different standards in determining repeated violations could significantly clarify this section of the FOM.

We also noted some confusion within Region II regarding OSHA’s policy on the use of repeated citations which indicated a need for additional guidance in this area. OSHA officials in the Manhattan Area Office had initially issued a serious violation to American Steel Erectors, Inc. since the company had not been cited for violating the identical standard during the prior three years. In revising the citation to repeated during the settlement process, the Regional SOL relied upon prior violations of different standards where similar conditions were present. The Area Office officials believed that, based upon OSHA’s experience with the appeal process, it was the agency’s policy to cite only violations of the identical standard as repeated violations. However, officials of the OSHA Regional Office and other Region II Area Offices indicated that agency policy supported the use of repeated citations when a company had previously been issued a violation for a substantially similar condition, even though the identical standard was not cited.

D.
Penalty
The Congressional testimony by Mrs. Fitch and her representatives was critical of the low amount of the penalty, originally set at $720 and subsequently raised to $8,000, which was assessed against American Steel Erectors, Inc. However, our review determined that the final penalty imposed during the settlement process was higher than the amount established by the procedures in effect at the time of the accident. Since Mr. Fitch’s accident, the FOM section pertaining to the penalties to be assessed for OSHA violations has been significantly revised.

The $720 penalty originally assessed by OSHA was calculated in accordance with the FOM penalty provisions for a serious violation in effect from June 15, 1989 through March 1, 1991, but the $8,000 penalty assessed by the Regional SOL during the settlement process was not based upon the penalty provisions for a repeated violation in the same edition of the FOM. As previously discussed, the SOL revised the citation during the settlement process from a serious to a repeated citation. In calculating the penalty, the SOL considered the number of prior substantially similar violations for which American Steel Erectors, Inc. had been cited throughout Region II, rather than only within the jurisdiction of the Manhattan Area Office as specified in the FOM in effect at the time of the accident. While the FOM in effect during the settlement process supported the SQL’s consideration of Regionwide violations, the final penalty assessed against the company was $6,400 higher than the penalty which would have been assessed if OSHA had issued the repeated citation and determined the penalty in accordance with the applicable edition of the FOM.

The FOM was revised effective March 1, 1991, to permit the OSHA Regional Administrators greater discretion in assessing penalties. Under the revised provisions, a penalty as high as $70,000 can be assessed if considered necessary to provide an adequate deterrent effect.

RECOMMENDATION
We recommend that the Assistant Secretary for Occupational Safety and Health initiate the following actions.

1.
Revise OSHA’s procedures to:

a.
require that local authorities with inspection or related responsibilities be contacted to obtain information pertinent to a fatality/catastrophe investigation (see page 8); and

b.
clarify the definition and interpretation of repeated violations, particularly in circumstances where different standards were violated (see page 13).

2.
Expeditiously implement the revisions to OSHA’s automated system necessary to ensure the unique and accurate identification of the inspection history of each employer (see page 11).

