
  
   
 

  
  

 

 

U.S. Department of Labor 

DATE: 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

Assistant Sectetary for 
Employee Benerits Security Administretlon 
Washlr.gtoo. D.C. 202tO 

SEP 29 2011 

ELLIOT P. LEWIS 
Assistant Inspector General for Audit 

PHYLLIS C. BORZI ~ ( I;""" 
Assistant Secretary for Employee Benefits Security 

EBSA Response to OIG Performance Audit 
Draft Audit Report Number 09-11-003-12- 121 

Thank you for the opportunity to comment on the recommendations in your above 
referenced Performance Audit Repol1 on our implementation of the Patient Protection 
and Affordable Care Act of2010 (PPACA). 

The Employee Benefits Security Administration (EBSA) is responsible for the 
administ ration and enforcement of the civil and criminal provisions of Title I of the 
Employee Retirement Income Security Act of 1974 (ERISA) and related criminal 
statutes. EBSA oversees approximately 718,000 private retirement plans, 2.6 million 
health plans, and similar numbers of other welfare benefit plans, such as those providing 
life or disability insurance. The employee benefit plans under our jurisdiction hold 
approximately $6.5 trill ion in assets and cover approximately 150 million participants 
and beneficiaries. 

When President Barack Obama signed the PPACA, P.L. 111-148 on March 23, 2010, this 
historic health care reform legislation gave more than 32 million Americans access 10 
medical coverage. The PPACA assigned significant new regulatory, enforcement, and 
outreach responsibilities to the Department and more specifically, EBSA. To implement 
the PP ACA, the Department is required to develop and implement over 25 regulations in 
conjunction with the Departments of Health and Human Services (HHS) and Treasury; 
implement Multiple Employer Welfare Arrangements (MEWA) reporting and oversight 
requirements; and design and conduct several health benefit studies, as well as develop 
and implement education, outrcach, and assistance programs and new enforcement 
strategies. Your audit focused on the Department's responsibi li ties under the PPACA 
and your objective was to determine whether EBSA has taken action toward the 
implementation of the PPACA. 
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As you know, parallel statlllory provisions implementing tbe PPACA market refonn 
provisions were added to ERISA, the Public Health Service Act, and the Internal 
Revenue Codc. Accordi ngly, EBSA shares interpret ive jurisdiction over the PPACA 
market refonns wi th the Dcpartment of Health and Human Services and the Department 
of thc Treasury (including its Internal Revcnue Service). I Regulations are developed and 
issued jointly by the three Departments. 

OIG's RECOMMEN I>ATIONS 

Rceommendalion 1: \Vork with th e Depa rtmcnts of HHS, T reasury, and the O ffi ce 
of Managcmcnt and Bnd gct (OMB) to establish specific timetables to respond to 
public comments and issue fin al regulations. 

EBSA will engagc in discussions with the other two Departments and OMB regarding 
timetables. These discussions typically take place through the semi-annual regulatory 
agenda decision-making process. 

Reco mmend ation 2. Incorporate I'PACA requirements inHnediately into the 
enforcement program 10 assist plans in complying with PI'ACA. 

EBSA believes its approach to enforcing operative provisions ofthc PPACA is 
appropriate. EBSA officials expla ined to the Inspector General (0 10) auditors that the 
three Departmcnts' ini tial approach to ACA implementation, as stated in Question I of 
the September 20, 2010 "Affordable Care Act Implementation FAQs Part I," is to assist 
plans, issuers, and others in understanding the new rules and achieving compliance rather 
than to immediately begin imposing penalties for violations of thc ACA.2 EBSA 
officials explained that the agcncy's initia l focus was on developing regulations and 
related sub-regnlatory guidance. The agency had also engagcd in substantial compliance 

I The Ihree DcpanmcnlS are required 10 eoordiMle inlerprelalions and enforcement aCli~ilies under Pan 7 
of ERISA, title XXVII of the Public Health Service Act, and Chapler I 00 of the Internal Re~enue Code 
(including the PPACA health n:form provisio~ s, which wen: added 10 Ihose seelions) pursuant to an Inter
Agency Memorandum of Understanding. See 64 FR 70164 (December 15, 1999). 
I Specifica lly, this FAQ slates: 

Ql : Unller the AffordHble Care Act, there a rc va r ious provisions t llot ap ply to group hfalt h 
plans a nd llra lth insura nce issuers a nd va rious proteNions and bCllefi ts for cons umers tho t 
are bcginlli ng to take effect or Iha t will b«ome effect ive vn y soon. What is the 
Depa rt ments' bas ic BIIll roaeh 10 implementat ion? 
The Depanments are working together wilh employers, issuers, Slates, providers and other 
stakeholders 10 help them come into compliance wilh Ihe new law and arc working with families 
and indiv iduals to help the m understand the new law and benefit from it, as intended. Compliance 
ass istance is a high priority for the Departmenls. Our approach to implementation is and will 
conlinue to be mar\(ed by an emphasis on assisting (rather Ihan imposing penalties on) plans, 
issuers and others Ihat are work ing diligently and in good fait h to understand and come into 
compliance with the new law. This approach includes, where appropriate, transilion pro~isions, 

grace periods, safe harbors, and other policies to ensure thalllle new provisions lake effect 
smoothly, minimizing any disruption to existing plans and prllctices. 
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assistance and outreach Cff0l1S to the public, separatc from invcstigations.3 At the samc 
timc, investigative support tools wcre being developed and investigativc staff were 
undergoing training to enforce the new provisions in a consistent, informed manner. As 
requested by thc OlG, EBSA providcd the datcs PPACA field training was conducted. 
EBSA also developed a comprehensive PPACA enforcement chccklist to promote 
consistent invcstigations. The checklists drew in part from the Departments' expertise in 
the growing body of regulations and public guidance. After multiple rounds of training, 
refinement ofa PPACA enforcement checklist, and internal guidance, EBSA elected to 
phase in PPACA enforcement as a component pmt of its FY 2012 Health Benefits 
Security Project. Through this national enforcement project EBSA expects to investigate 
a large number ofhcalth plans. These investigations will provide meaningful feedback 
on PPACA compliance after plans and insurers have had the opportunity to proccss the 
implementing regulations and related guidance and benefit from EBSA's extensive 
outrcach. 

Recomm endation 3. Delelomin e benefit s typically covcred by employer-sponsored 
plans and pl'ovide this 10 HHSo 

The DOL's April2011 report to ]-[]-[S ("the report"), together with its associated 
suppol1ing material, fully satisfies the requirements of PI'ACA Section 1302(bX2)(A). 
This section provides as fo llows: 

The Secretary [onl1-IS] shall ensure that the scope of the essential health benefits 
under paragraph (I) is equal to the scope of benefits offered under a typical 
employer plan, as (Iefermined by the Secretary [of IlHS). To infonn this 
detennination, the Secrctary of Labor shall conduct a survcy of employer
sponsored covemge to determine the benefits typically covered by employcrs, 
induding mult iemployer plans, and provide a report on such survey to the 
Secretary [ofHHS]. 

The italicized language clearly requires the Secretary of HHS, rathcr than the Secretary of 
Labor, to detennine the scope of benefits offered by a typical employer plan. Thc stated 
purpose of the Secretary of Labor's survey is to inform this determination. Congress' 
plain intent was for the Secretary of HHS to use the survey in deciding whether a given 
benefit is offered under a "typical employer plan." 

The survey is based on the National Compensation Survey. conducted regularly by the 
Department's Bureau of Labor Statistics. Using a large, nationally representative sample 
of employers, the NCS col lects detailed infonnation on whether particular benefits are 
induded in employcr health plans. fiy measuring the incidence of a broad range of 
diffcrent benefits, the Department's survey will al10w the Secretary of HHS to determine 
which are offercd by a typical employer plan. 

l Materials provided to OIG indicated that outrtach eVCnlS by EBSA National Office staff(not including 
Regional·Office·ted outreach by customer service stafT) exceeded IWO (2) evcnlS per week. 
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The 010 faults the report for nOI expressly stating which benefits are "typical." 
However, the statute docs not require the DOL to determine a specified threshold of 
incidence above which (and only above which) the benefit should be considered "typical" 
by l-lHS. DOL's report, by providing detailed data on the incidence of different benefits, 
fu lfills the statutory purpose and requirements without taking on the function of the 
Secretary of HHS . DOL also disagrees with the OIO's assertion that DOL's approach to 
the report could impair the public comment process. The report and associated 
supporting materials are easily avai lable to the public. Commcntcrs are free to provide 
their views on the survey and on what benefi ts arc offered by a typical employer plan. In 
addit ion, in her press release thanking the DOL following the transmittal of our report, 
Secretary Sebelius stated that HHS will be collecting public comments as they consider 
how to determine the scope of essential benefits.4 

Recommendation 4. Proceed with rulcmaking relat ive to PPACA section 6604. 

EBSA will reevaluate its initial determination that regulations under PPACA section 
6604 were not immediately necessary to implement the requirements of PP ACA section 
6604 in light of other priorities. EBSA will set a reasonable timcline for such 
regulations, taking into account all PPACA priorities. 

We appreciate the opportunity to provide our comments 10 the draft report and hope that 
they wiJ1 be helpful to you in developing a final document. 

• See hUp:flwww.hhs.gov/news/press/201Ipresl041201104ISb.hlml. 
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