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BRIEFLY...

Highlights of Report Number: 04-06-001-04-
420, to the Assistant Secretary for
Employment Standards.

WHY READ THE REPORT

Wal-Mart Stores, Inc., is the world’s largest
retailer. The Employment Standards
Administration (ESA), Wage and Hour
Division (WHD), investigated 27 Wal-Mart
stores in 3 states and cited child labor
hazardous occupation violations of the Fair
Labor Standards Act (FLSA) of 1938, as
amended. As a result, WHD pursued a
strategy to enter into a national, corporate-
wide child labor compliance agreement with
Wal-Mart Stores, Inc. Recent congressional
interest has focused on whether certain
provisions of the agreement signed by Wal-
Mart and WHD unduly favored Wal-Matrt.
This report discusses the results of our audit
of WHD's processes regarding settlement
agreements, including the Wal-Mart
agreement.

WHY OIG DID THE AUDIT

The OIG conducted a performance audit to
determine whether WHD had adequate
management controls in place over its
process for negotiating, developing, and
approving settlement agreements, including
the January 11, 2005, settlement agreement
with Wal-Matrt.

READ THE FULL REPORT

To view the report, including the scope,
methodology, and full agency response, go
to:
http://www.oig.dol.gov/public/reports/oa/2006/04
-06-001-04-420.pdf

October 2005

Agreement with Wal-Mart Indicates Need
for Stronger Guidance and Procedures
Regarding Settlement Agreements

WHAT OIG FOUND

While the Office of Inspector General (OIG)
found that the Wal-Mart agreement did not
violate Federal laws or regulations, we did
find serious breakdowns in WHD's process
for negotiating, developing, and approving
such agreements. These breakdowns
resulted in the WHD entering into an
agreement that gave significant
concessions to Wal-Mart. Specifically, the
agreement provided for advance notification
by WHD of Wal-Mart investigations, and
gave Wal-Mart the ability to avoid civil
money penalties (CMP) under certain
conditions. In exchange, the agreement
primarily committed Wal-Mart to continue
measures that were already in place or
required by law. Also, WHD did not consult
with the Office of the Solicitor (SOL) in
developing and approving the agreement.

WHAT OIG RECOMMENDED

We recommended that (1) WHD develop
and implement written procedures for
negotiating, developing, and approving
agreements with employers, and (2) future
agreements be developed in coordination
with SOL. ESA agreed with the OIG’s
recommendations, but argued that the
report mischaracterized the effectiveness of
the Wal-Mart’'s agreement. Based on new
policy instituted by WHD in June 2005, we
consider both recommendations to be
resolved.
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Executive Summary

We conducted a performance audit of the Employment Standards Administration (ESA),
Wage and Hour Division's (WHD) process that led to a January 11, 2005, settlement
agreement with Wal-Mart Stores, Inc. (Wal-Mart). The settlement agreement stemmed
from allegations that Wal-Mart violated child labor provisions of the Fair Labor
Standards Act (FLSA) of 1938, as amended.

Our audit was designed to answer the following questions:

1. Did WHD’s process for negotiating, developing, and approving the Wal-Mart
agreement and its content comply with applicable Federal laws and regulations?

2. Did WHD have adequate procedures for negotiating, developing, and approving
settlement agreements?

3. How was the Wal-Mart agreement developed, and did it comply with established
policies and procedures?

4. How does the content of the Wal-Mart agreement compare with other
agreements entered into between WHD and other employers?

Results

Although we found that the Wal-Mart agreement did not violate Federal laws or
regulations, we did find serious breakdowns in WHD'’s process for negotiating,
developing, and approving such agreements. These breakdowns resulted in WHD
entering into an agreement that gave significant concessions to Wal-Mart (advance
notification of future investigations and ability to avoid civil money penalties (CMP)) in
exchange for little commitment from the employer beyond what it was already doing or
required to do by law. However, nothing came to our attention indicating evidence of
influence or pressure from internal or external sources being applied in the negotiation,
development, or approval of the agreement.

Specifically, WHD did not have adequate management controls over its process for
negotiating, developing, and approving WHD settlement agreements. These
agreements generally occur when an investigation related to child labor violations or
other issues discloses pervasive problems, and a mutually binding agreement between
DOL and the company could possibly achieve increased and focused compliance with
Federal laws. The intent of such agreements is commendable, because it promulgates
DOL’s message of compliance. However, it is important to consider that WHD

U.S. Department of Labor—Office of Inspector General 3
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settlement agreements typically result from documented violations of the law. Even
though WHD intended to obtain the company’s future compliance with the law, the
Office of Inspector General (OIG) has specific concerns with the Wal-Mart agreement
because it contained significant provisions that were principally authored by Wal-Mart
attorneys and never challenged by WHD, and because it did not receive adequate WHD
review and approval. Additionally, the Office of the Solicitor (SOL) was not consulted
on, nor requested to review or participate in, the settlement negotiations despite
extensive involvement of Wal-Mart’s attorneys, and SOL was not involved in the
development or review of the agreement.

Specifically, we found:
Objective 1

1. WHD'’s process for negotiating, developing, and approving the Wal-Mart
agreement and its content did not violate applicable Federal laws or regulations.

Objectives 2 and 3

2. WHD did not have sufficient, established policies and procedures to provide
adequate guidelines for its employees to negotiate, develop, and approve
agreements with employers.

3. Lack of a formal process for developing agreements with employers resulted in
Wal-Mart attorneys authoring key provisions of the Wal-Mart agreement.

4. The provision in the Wal-Mart agreement requiring WHD to notify Wal-Mart 15
days prior to any WHD audit or investigation is inconsistent with WHD’s Field
Operations Handbook (FOH) guidelines.

5. A provision of the agreement may provide for the avoidance of formal citation
and penalty assessment if Wal-Mart brings its facility into compliance within 10
days of a WHD formal notice of a violation.

6. The Wal-Mart agreement required jointly developed press releases, in violation of
stated WHD, ESA, and Department of Labor (DOL) Press Policy.

7. Lack of a formal process for management review and approval resulted in
inadequate review of key provisions of the Wal-Mart agreement.

8. Lack of adequate guidelines resulted in the Wal-Mart agreement not receiving
review by SOL.

4 U.S. Department of Labor—Office of Inspector General
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Objective 4

9. The agreement between Wal-Mart and the WHD was significantly different from
other agreements entered into by WHD. Specifically, the Wal-Mart agreement
had the most far-reaching restrictions on WHD's authority to conduct
investigations and assess CMPs.

In our view, the Wal-Mart agreement may adversely impact WHD’s authority to conduct
future investigations and issue citations or penalty assessments, and potentially restricts
information to the public.

Unless WHD implements better management controls over its agreement process to
ensure strong agreements are entered into with employers in the future, the WHD
inadvertently may enter into agreements that fail to maximize accomplishment of the
goal of increased compliance with Federal labor laws.

Recommendations

We recommend that the Assistant Secretary for Employment Standards:

1. Develop and implement written procedures for negotiating, developing, and
approving agreements with employers. Specifically, the new procedures should
provide, at a minimum:

= sufficient detail to ensure that all agreements include specific required elements
and exclude elements that are unacceptable;

= appropriate levels of approval at the District Office (DO), Regional Office
(RO), and National Office (NO);

= guidelines that identify: the bounds within which agreements may be
negotiated; the provisions that should be considered for inclusion; and
those provisions that are not negotiable; and

= employer audit/monitoring provisions that describe requirements in
sufficient detail to ensure the adequacy and completeness of employer-
performed audits/monitoring.

2. Require all future agreements be developed in coordination with the SOL, to include
consultation, review and/or drafting of key elements, and clearance before execution, as
deemed appropriate.

U.S. Department of Labor—Office of Inspector General 5
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Agency's Response

ESA responded it agrees with OIG’s conclusion that the process previously employed
by WHD in negotiating settlement agreements required greater control and oversight.
As a result, WHD has developed a new policy surrounding its settlement negotiation
process, which ESA believes will effectively implement all OIG recommendations.

However, ESA strongly disagrees with the report’s overall characterization of the
effectiveness of the Wal-Mart child labor settlement agreement. Further, ESA believes
that the OIG report gives the impression that: Wal-Mart was consulted before the
Department issued its press release announcing the agreement; advance notice has
been provided to Wal-Mart for WHD investigations involving matters other than child
labor situations; and Wal-Mart has been permitted to avoid all penalties for violations of
Federal law simply by bringing its stores into compliance. ESA contends that the
requirement for advance notification applies only to child labor violations, and would not
prevent them from intervening in the event of hazardous situations. In challenging our
reading of the agreement, ESA argues various points of contract law it claims control
how the document should be interpreted. ESA’s response is included in its entirety as
Appendix D.

OIG Conclusion

We considered ESA’s response in its entirety and found no additional information that
would materially affect our conclusion that breakdowns in the settlement agreement
process resulted in the WHD entering into an agreement that gave significant
concessions to Wal-Mart (advance notification of future investigations and ability to
avoid CMPs) in exchange for little commitment from the employer beyond what it was
already doing or required to do by law.

We disagree with ESA’s response that the OIG report mischaracterizes the Wal-Mart
agreement’s value or the effect of the agreement on WHD obligations and ability to
properly exercise its enforcement authority. We found in our analysis of the provisions
of the Wal-Mart agreement a significant number of provisions that either required Wal-
Mart to comply with existing law or to “continue” actions already being conducted. In
contrast to other agreements we reviewed, the WHD agreement with Wal-Mart was the
most far-reaching in precluding CMPs and limiting WHD'’s ability to initiate
investigations.

We do not believe our report implies that Wal-Mart was consulted prior to the press
release. We did not find any evidence that that was the case. Also, we did not state
that Wal-Mart has avoided any penalties simply by bringing a store into compliance.

6 U.S. Department of Labor—Office of Inspector General
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We did note that based on the language in the agreement, the 10-day provision was
designed to allow Wal-Mart to avoid penalties if compliance is achieved.

ESA contends that the advance notification provision applies only to child labor matters,
and would not prevent them from intervening in the case of hazardous situations. ESA
raises various contract law issues in support of its argument. We continue to maintain
that the plain language of the advance notification clause applies to any potential
violation, not just child labor violations. Further, the Regional Administrator told us in an
interview that, should she become aware of a potential child labor safety or health
violation that she considered egregious, she intended to contact the Office of the
Solicitor to see what they could do. We also note that, subsequent to the agreement,
this provision has not been applied to other types of wage and hour cases involving
Wal-Mart. However, the fact that ESA and Wal-Mart, subsequent to the written
agreement, mutually may have chosen to do otherwise does not change what is
required by the agreement. More importantly, however, inherent in our conclusion and
recommendations is that ESA should not have to rely on legal arguments to interpret
and enforce its agreements.

The report findings and recommendations remain unchanged. However, based on
policy issued by WHD in June 2005, we consider these recommendations to be
resolved but open pending OIG’s review and analysis of the guidelines to ensure all
aspects of the recommendations have been met.
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U.S. Department of Labor Office of Inspector General
Washington, DC 20210

Assistant Inspector General’s Report

Ms. Victoria A. Lipnic
Assistant Secretary

for Employment Standards
200 Constitution Avenue, N.W.
Washington, D.C. 20210

We audited the Employment Standards Administration, Wage and Hour Division’s
procedures and controls governing compliance, litigation settlement, and administrative
settlement agreements (referred to hereafter collectively as “agreements”) as those
procedures and controls were applied to a settlement agreement entered into with Wal-
Mart Stores, Inc. The January 11, 2005, settlement agreement with Wal-Mart (see
Exhibit A) stemmed from allegations that Wal-Mart violated child labor provisions of the
Fair Labor Standards Act of 1938 (FLSA), as amended. See Appendix A for additional
background information.

The primary purposes of our audit were to answer the following questions:

1. Did WHD’s process for negotiating, developing, and approving the Wal-Mart
agreement and its content comply with applicable Federal laws and regulations?

2. Does WHD have adequate procedures for negotiating, developing, and
approving settlement agreements?

3. How was the Wal-Mart agreement developed, and did it comply with established
policies and procedures?

4. How does the content of the Wal-Mart agreement compare with other
agreements entered into between WHD and other employers?

We conducted our audit in accordance with Government Auditing Standards for
performance audits. Our audit scope, methodology, and criteria are detailed in
Appendix B.

U.S. Department of Labor—Office of Inspector General 9
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Objective 1 - Did WHD’s process for negotiating, developing and approving the Wal-
Mart agreement and its content comply with applicable Federal laws and regulations?

Results

WHD'’s process for negotiating, developing and approving the Wal-Mart agreement and
its content did not violate applicable Federal laws or requlations.

One purpose of the Wal-Mart agreement is for Wal-Mart to provide, and WHD to seek,
assurances of Wal-Mart’s future compliance with the child labor provisions of the FLSA.
We reviewed the FLSA to determine if any clauses or provisions of the FLSA regulate
the process of entering into settlement agreements. We also reviewed the Code of
Federal Regulations (CFR) associated with the FLSA, specifically 29 CFR Parts 570,
579 and 580. However, there are no Federal laws or regulations that prescribe the
negotiation, development, and approval process for the WHD when entering into
settlement agreements to ensure future compliance by employers with the child labor
provisions of the FLSA. Therefore, we determined that WHD’s process for negotiating,
developing, and approving the agreement with Wal-Mart did not violate applicable
Federal laws or regulations. Additionally, nothing came to our attention indicating
evidence of influence or pressure from internal or external sources being applied in the
negotiation, development, or approval of the agreement.

With respect to the content of the agreement, in general, sections of the FLSA define
actions that can or cannot be taken by employers, such as payment of minimum wages,
methods for performing overtime calculations, mandatory record keeping, and child
labor restrictions. The FLSA also addresses the process for determining and paying
back wages due to employees. Section 11(a) of the FLSA details the rights of the DOL
in conducting investigations, inspecting employer facilities and records, and questioning
employees. Section 12(b) gives DOL the right to conduct investigations specifically to
address allegations of child labor violations. Section 216(e) of 29 U.S.C. (section 16(e)
of the FLSA) addresses CMPs in child labor cases:

Any person who violates the provisions of section 212 of this title or
section 213(c)(5) of this title, relating to child labor, or any regulation
issued under section 212 or section 213(c)(5) of this title, shall be subject
to a civil penalty of not to exceed $11,000 for each employee who was the
subject of such a violation. Any person who repeatedly or willfully violates
section 206 or 207 of this title shall be subject to a civil penalty of not to
exceed $1,100 for each such violation. In determining the amount of any
penalty under this subsection, the appropriateness of such penalty to the
size of the business of the person charged and the gravity of the violation
shall be considered.

10 U.S. Department of Labor—Office of Inspector General
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With few exceptions, the commitments Wal-Mart made in the agreement (see Exhibit A)
represented either measures already being taken by the company, or assurances that
Wal-Mart would adhere to existing laws. Therefore, in determining if the Wal-Mart
agreement complied with applicable Federal laws and regulations, we focused on those
terms that dictated the Department’s actions under the agreement.

We identified three provisions that, in our view, had the greatest potential to limit DOL’s
authority to enforce labor laws with respect to Wal-Mart. Paragraph 6.B of the Wal-Mart
agreement contains two provisions, the first of which requires WHD to provide Wal-Mart
with 15 days notice prior to initiating any WHD audit or investigation of Wal-Mart
facilities covered by the agreement. Neither Section 11(a) nor 12(b) of the FLSA
prohibits WHD from notifying an employer of a forthcoming investigation or requires that
unannounced visits be conducted. Therefore, the 15-day advance notification clause of
the Wal-Mart agreement did not violate the FLSA. Further, we analyzed Section 16(e)
of the FLSA with respect to the second provision of Paragraph 6.B, which eliminates
WHD’s ability to issue a formal citation or collect CMPs if Wal-Mart brings the facility
into compliance within 10 days of a written notification that a violation was found by an
audit or investigation. In our opinion, Section 16(e) gives WHD a great deal of
discretion with respect to the issuance of any CMP assessment. We, therefore,
conclude that the Wal-Mart 10-day provision did not directly violate the FLSA.

Paragraph 8 of the agreement addressed the third provision of concern, which required
that any press releases about the Wal-Mart agreement be developed jointly by WHD
and Wal-Mart. We did not identify any sections of the FLSA that address dissemination
of information regarding investigations of employers or issuances of assessments.
Therefore, we conclude that the provisions of the Wal-Mart agreement do not violate
applicable Federal laws or regulations.

Objective 2 — Does WHD have adequate procedures for negotiating, developing, and
approving settlement agreements?

Objective 3 — How was the Wal-Mart agreement developed, and did it comply with
established policies and procedures?

Results

We analyzed the WHD process for negotiating, developing, and approving the Wal-Mart
settlement agreement. The results of our analysis indicate weaknesses exist in the
management controls surrounding the negotiation, development, and approval
processes. If strengthened, management controls could result in clearer provisions in
such agreements and ensure consistency with WHD policy. We noted breakdowns in
the process for negotiation, development, and approval of the Wal-Mart settlement
agreement, as follows:

U.S. Department of Labor—Office of Inspector General 11
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Negotiation

WHD does not have sufficient, established policies and procedures to provide adequate
quidelines for its employees to negotiate and develop agreements with employers.

In response to WHD’s investigations of 27 Wal-Mart stores in 3 states, WHD pursued a
strategy to enter into a national, corporate-wide child labor compliance agreement with
Wal-Mart. However, WHD’s FOH provides little if any guidance regarding the
negotiation, development, and approval of agreements as they pertain to future
compliance with child labor laws.

How WHD Negotiated the Wal-Mart Agreement

The Main Office/District Office (MODO), District Director (DD), for Wal-Mart stated that
in August 2000 he became aware of the first Wal-Mart child labor hazardous occupation
(HO) violations relating to operation of dangerous equipment at a store in West
Memphis, Arkansas. Another child labor HO violation was found in the Little Rock
District in October 2000. Subsequently, in July 2001, a similar child labor HO violation
was found in one store in Connecticut while a back wage complaint was being
investigated. The District Office (DO) in Connecticut then conducted child labor
investigations of all 23 Wal-Mart stores operating in the state at the time. This resulted
in findings of child labor HO violations in 21 of 23 Connecticut stores. In September
2001, another Wal-Mart store in the Little Rock District was found to have committed
child labor HO violations. In November 2001, the MODO DD notified all other DOs of
the status of the Wal-Mart investigations and requested information about pending or
past litigation with Wal-Mart, especially cases involving child labor CMPs. The last Wal-
Mart investigation arose from an Occupational Safety and Health Administration
(OSHA) referral in March 2002, involving a youth who was injured while operating a
chain saw at a New Hampshire Wal-Mart store.

The MODO DD stated that in March 2001, he attempted to determine whether similar
violations existed throughout Wal-Mart by conducting a 5-year search for Wal-Mart child
labor cases in the WHD database. He determined that 21 cases against Wal-Mart had
been entered into the database, but that none were for child labor HO violations. The
MODO DD stated he was aware that Wal-Mart had in the past been cited primarily for
Family and Medical Leave Act (FMLA) violations and not child labor violations.
However, he stated that typically child labor violations are not reported as readily as
FMLA or other types of FLSA violations.

WHD justified entering the nationwide settlement agreement with Wal-Mart based on
the investigations done at 27 stores in three states. Interviews with the Dallas Regional
Administrator (RA) and the MODO DD indicate WHD pursued a strategy to have

12 U.S. Department of Labor—Office of Inspector General
Report Number: 04-06-001-04-420



Agreement With Wal-Mart Indicates Need for Stronger Guidance and Procedures Regarding
Settlement Agreements

Wal-Mart sign a national, corporate-wide child labor compliance agreement. In
February 2003, the MODO DD discussed with Wal-Mart's legal counsel the need for an
agreement to settle the alleged violations. The matter of a national agreement was
revisited in April 2003, and again in September 2003, due to Wal-Mart changing its legal
counsel. The new Wal-Mart attorneys each contended that since the alleged violations
had been found in only three states, a national agreement was too broad in scope. The
MODO DD explained that without a national agreement, WHD would consider
expanding the scope of the investigations by statistically sampling Wal-Mart stores to
determine the extent of child labor violations. In response to requests from Wal-Mart's
attorneys in April and September 2003, the MODO DD provided the Wal-Mart attorneys
with a template of a child labor settlement agreement that could be used as a starting
point to develop the agreement. The MODO DD informed the attorneys that it was an
example of the type of corporate-wide compliance agreement that WHD was seeking to
negotiate with Wal-Mart. Wal-Mart representatives agreed to sign a national
corporate-wide settlement agreement and, using the template as a starting point,
developed the agreement they proposed to sign. No additional investigations were
conducted by WHD and the process of negotiating a national agreement with Wal-Mart
continued.

The Dallas RA stated that resource allocation issues played a significant part in the
decision to sign a nationwide settlement agreement without conducting additional
investigations. In addition, the RA stated the Wal-Mart agreement includes proactive
measures to ensure future compliance with child labor laws. The MODO DD indicated
that he was concerned during the negotiation of the agreement that Wal-Mart would
simply pay the CMPs of $150,600 that had been assessed, without any written promise
to make proactive child labor compliance activities a priority.

Limited Procedural Guidance

The WHD FOH provides WHD with guidelines for initiating and investigating cases to
determine compliance with all laws enforced by WHD. The FOH also details the
method for determining and assessing CMPs when appropriate. However, the FOH
provides little if any guidance for WHD employees when negotiating, developing, and
approving agreements with employers that specifically pertain to future compliance with
child labor laws. The FOH does address jurisdictional issues if an employer has branch
operations located in multiple WHD DO domains. Typically, investigations are
conducted locally. However, the DD in the DO that has jurisdiction over the employer’s
main office, referred to as the Main Office/District Office (MODO), “has overall
responsibility for devising and directing strategies in WHD for dealing with the multi-
office employer . . . in order to maximize compliance issues and strategies.™

Development

! Source can be found at FOH 61a01(a).

U.S. Department of Labor—Office of Inspector General 13
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Lack of a formal process for developing agreements with employers resulted in Wal-
Mart attorneys authoring key provisions of the Wal-Mart agreement.

The MODO DD met with Wal-Mart attorneys in April 2003 and September 2003, at
which times he provided them with a template for developing a child labor settlement
agreement. According to the MODO DD, the terms of the Wal-Mart agreement evolved
primarily from proposals submitted by Wal-Mart and edited by WHD, instead of a more
formal negotiation process involving discussion by both parties of specific provisions.

The template included eight paragraphs and seven optional paragraphs. The eight
paragraphs provided were in a fill-in-the-blank format. The eight paragraphs generally
addressed items such as:

= reduction of penalty amounts in light of settlement;

= employer agreeing not to employ workers under 18 to work in hazardous
occupations;

= employer agreeing not to employ workers under the age of 14;

» requirement that the employer institute specific measures concerning compliance
with child labor provisions;

= assertion that USDOL does not waive its right to conduct future investigations,
including but not limited to assessment of CMPs; and

= assertion that the employer does not waive any objections, privileges, or
defenses with respect to future investigations, assessment of CMPs, or
proceeding between the parties.

The optional paragraphs for child labor HO violations provided for some specific
measures the employer might implement, such as:

designating a child labor compliance director;

training of store managers;

performing regular internal audits/monitoring of child labor compliance;
posting of notices on paper balers; and

posting of USDOL-supplied warning/age restriction stickers on all company-
owned hazardous equipment.

Wal-Mart’s lawyers amended the template and submitted their version of the agreement
to the MODO DD in February 2004. They eliminated four of the duties specified for the
“Child Labor Compliance Director,” requiring only that the compliance director be
responsible for supervising compliance with the agreement. In addition, Wal-Mart
attorneys drafted key provisions of the agreement that were more favorable to Wal-Mart
than the template and required concessions on the part of WHD. Most importantly, two
of the provisions violated WHD guidelines and/or policies. Additionally, a third provision

14 U.S. Department of Labor—Office of Inspector General
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potentially restricts WHD from issuing citations and/or levying CMPs. The following
discussion addresses these three provisions:

A. The provision in the Wal-Mart agreement requiring WHD to notify Wal-Mart 15
days prior to any WHD audit or investigation is inconsistent with WHD policy.

The Wal-Mart agreement provides that WHD will give Wal-Mart 15 days prior notice
before initiating audits or investigations of stores covered by the agreement. However,
WHD management published, on WHD’s website, Fact Sheet # 44, dated August 15,
2003, which states that the WHD does not require an investigator to announce the
scheduling of an investigation. The decision to announce investigations remains with
the investigator. Fact Sheet # 44 also states that:

The investigator has sufficient latitude to initiate unannounced
investigations in many cases in order to directly observe normal business
operations and develop factual information quickly.

This is addressed in FOH 52a01(d) as follows:

The CO shall exercise a practical judgment on a case-by-case basis as to
whether the appointment procedure is appropriate.

Wal-Mart attorneys drafted provision 6.B of the settlement agreement, which states, in
relevant part:

During the twelve-month period . . . of this Agreement, the WHD shall
provide Wal-Mart with fifteen (15) days prior notice of any WHD audit or
investigation at the stores covered by this Agreement. All such notices
shall be addressed and sent via Certified Mail (return receipt requested) to
the following: Corporate Employment Compliance.

In September 2004, Wal-Mart attorneys submitted to the WHD MODO DD the final
version of the agreement that was eventually signed in January 2005. The Wal-Mart
attorneys had removed an edit proposed by the Acting Administrator to limit the scope
of Paragraph 6.B to only child labor investigations. They changed the wording of the
scope to “any WHD audit or investigation.” The effect of this change, on its face, is that
Wal-Mart must receive a 15-day notice prior to WHD initiating an audit or investigation
that relates to any law enforced or administered by WHD, not just child labor violations.

WHD contends this provision is confined to child labor violations only, because the
entire agreement itself is a child labor agreement. In addition, they stated that the
agreement is a child labor agreement as stated in the preamble of the agreement.
Furthermore, the Assistant Secretary for Employment Standards met with Wal-Mart in
February 2005, days before the New York Times article was released regarding
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concerns surrounding the Wal-Mart agreement, to discuss the potential for the parties to
enter into agreements similar to the Wal-Mart “child labor agreement.” Although we
agree this is a “child labor” agreement stemming from child labor violations, it does not
mean that every clause is relevant only to child labor, no matter how it is worded. There
is no other interpretation of the explicit replacement of the words “child labor” with “any”
WHD audit or investigation. Moreover, the MODO DD stated clearly that at the time of
execution of the agreement, he understood the clause to apply to all WHD audits or
investigations, not just those relating to child labor violations.

WHD management contends that they and Wal-Mart intended for the provision to only
relate to child labor investigations. On this point, WHD stated that, of five WHD non-
child labor investigations conducted at Wal-Mart stores since t